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1 MS.  PODZIBA:  Welcome back .  I' m glad  

 
2 t o see you'r e al l  returnin g fo r  day tw o of  the  

 
3 grea t  slog.  

 
4 I  hav e one announcement .  Kenneth  

 
5 Bowen,  fro m Offic e Depot ,  who i s Kerri's  

 
6 alternate ,  had t o resig n fro m th e Committee ,  and  

 
7 he di d so i n writin g i n accordanc e wit h the  

 
8 protocols.  

 
9 So,  we'l l  jus t  strik e hi m fro m the  

 
10  protocol s and I'l l  sen d an update d version.  

 
11  Nothin g els e change s excep t  t o remov e hi m fro m the  

 
12  membership .  Ok,  I  jus t  wante d everyon e t o know 

 
13  abou t  that.  

 
14  That  said ,  Patrick ,  I  thin k we'r e ready  

 
15  t o pic k  up wher e we lef t  of f  yesterday.  

 
16  MR.  ROONEY:  Morning ,  everyone.  

 
17  Welcome back .  I  kno w Thomas i s i n a ca b I'v e been  

 
18  tol d tryin g t o get  her e throug h traffic .  So 

 
19  hopefull y he wil l  be her e i n a fe w minutes.  

 
20  Do you kno w i f  Aqueelh a i s coming  

 
21  today?  
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1 MS.  PODZIBA:  I  sen t  her  an e- mai l  last  

 
2 nigh t  but  didn' t  hea r  bac k fro m her ,  and Audrey  

 
3 and Mary Cathry n wer e i n a cab.. .  oh,  and they  

 
4 hav e arrived.  

 
5 MR.  ROONEY:  So befor e we star t  I  think  

 
6 Aaro n wante d t o sa y a fe w word s befor e we begin.  

 
7 So I'l l  tur n i t  ove r  t o Aaron.  

 
8 (Aaro n Payment  say s blessin g in  

 
9 Ojibwemowi n language.)  

 
10  MR.  ROONEY:  Thank you ,  Aaron.  

 
11  So I  hav e bee n aske d t o tr y  t o speak  

 
12  more slowl y today .  I  hav e a habi t  of  speaking  

 
13  fast ,  and when I' m nervous ,  I  spea k eve n faster.  

 
14  Hopefull y I  wil l  tr y t o kee p tha t  i n min d t o help  

 
15  our  perso n takin g th e transcript.  

 
16  MS.  PODZIBA:  And we'l l  tr y  t o kee p you  

 
17  fro m bein g nervous.  

 
18  MR.  ROONEY:  Thank you .  I  appreciate  

 
19  that .  Everyon e has been actual ly  doin g a good job  

 
20  of  that.  

 
21  So,  i n fron t  of  you r  spot s this  
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1 morning ,  everyon e had tw o piece s of  pape r  tha t  we 

 
2 provided .  The firs t  was a requ est  fro m Thomas for  

 
3 th e languag e of  th e Rehabilitatio n Act ,  whic h was 

 
4 somethin g we ende d wit h yesterday .  We talked  

 
5 abou t  a piec e tha t  relate s t o Issu e Paper  4A,  but  

 
6 actuall y it' s  covere d i n 200. 2 of  th e regulations  

 
7 wher e we talke d abou t  th e requirement s for  

 
8 alignmen t  of  alternat e assessment s base d on 

 
9 alternat e achievemen t  standards .  So we wante d to  

 
10  provid e tha t  i n you r  binder.  

 
11  The to p par t  of  tha t  provide s a 

 
12  citatio n fo r  wher e i n th e ESSA statut e the y talk  

 
13  abou t  th e Rehabilitatio n Act ,  and you'l l  see that  

 
14  on romanett e I ,  Roman numera l  V,  wher e they  

 
15  referenc e Publi c Law 93112 .  That' s  the  

 
16  Rehabilitatio n Act ,  and the n th e tex t  belo w i t  and  

 
17  on t o th e secon d pag e i s th e actua l  purpose s of  

 
18  th e Rehabilitatio n Act ,  whic h i s  what  i s  being  

 
19  referenced .  So we wante d t o der iv e tha t  citation  

 
20  so you coul d se e th e languag e there.  

 
21  The secon d document  tha t  you had is  
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1 somethin g tha t  we wante d t o star t  th e day today  

 
2 discussing ,  and thi s  was bac k fro m righ t  int o the  

 
3 Issu e Paper  4A.  We lef t  off ,  i f  yo u ca n remember,  

 
4 wit h th e ver y  end of  Issu e Paper  4A,  whic h was E,  

 
5 Definition s Relate d t o Student s  Wit h Disabilities,  

 
6 and --  

 
7 Morning ,  Thomas.  Sorr y you got  stuck  

 
8 i n traffic .  Gla d yo u made i t  through.  

 
9 Number  one i s  th e definitio n of  the  

 
10  ter m student s  wit h th e most  significan t  cognitive  

 
11  disabilities ,  and i n th e propose d tex t  tha t  we 

 
12  gav e you i n advanc e of  today ,  we had jus t  put  a 

 
13  placeholde r  her e fo r  th e subcommittee ,  and Ron was 

 
14  helpfu l  t o provid e th e readou t  fro m the  

 
15  subcommitte e th e othe r  day .  Al l  of  yo u ar e part  

 
16  of  that ,  and reall y  tha t  discussion ,  you wer e part  

 
17  of  tha t  discussion .  I  thin k thos e principal s you  

 
18  came up wit h make a lo t  of  sens e t o us ,  and we 

 
19  certainl y agre e wit h thos e idea s wit h makin g sure  

 
20  th e righ t  kid s ar e included ,  a lo t  of  state s are  

 
21  doin g thi s  well ,  and some state s nee d assistance  
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1 and we'r e talkin g abou t  th e need s of  th e child .  I  

 
2 thin k tha t  th e idea s and thos e principal s very  

 
3 much resonat e wit h us as we' r e tryin g t o think  

 
4 abou t  thi s  definitio n and thi s  ter m and what  it  

 
5 means and how we ca n help.  

 
6 We di d want  t o propos e fo r  th e group's  

 
7 consideratio n creatin g an actua l  definitio n for  

 
8 thi s  term .  I  kno w we talke d abou t  thi s a little  

 
9 bi t  i n sessio n one ,  and we didn' t  hav e a 

 
10  definitio n then ,  and th e subcommitte e didn' t  come 

 
11  up wit h a specifi c  definition ,  but  we wante d to  

 
12  propos e thi s definitio n whic h we thin k i s helpful,  

 
13  particularl y i n ligh t  of  th e new requiremen t  in  

 
14  th e ESSA tha t  not  more tha n one percen t  of  kid s at  

 
15  th e stat e leve l  can be assesse d on an alternate  

 
16  assessmen t  fo r  student s  wit h th e most  significant  

 
17  cognitiv e disabilities .  And tha t  new ver y real  

 
18  limitatio n at  th e stat e leve l  makes i t  more  

 
19  necessar y I  thin k t o provid e some guidanc e to  

 
20  state s t o make sur e tha t  they'r e providin g good  

 
21  suppor t  fo r  thei r  district s  and school s  and IEP  
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1 team s t o identif y  th e righ t  kid s who nee d t o take  

 
2 th e alternat e assessment.  

 
3 So we do hav e thi s  definitio n comin g up 

 
4 a lo t  toda y and the n I  want  t o go furthe r  and have  

 
5 discussio n on thi s  language.  

 
6 Thi s  definitio n ver y  much largel y comes 

 
7 fro m th e wor k tha t  th e state s hav e been doing  

 
8 wher e the y hav e designe d new alternat e assessments  

 
9 tha t  ar e i n plac e righ t  now.  So we talke d about  

 
10  thi s  i n th e las t  session ,  but  ther e ar e two  

 
11  consortium s fo r  states :  The Nationa l  Cente r  State  

 
12  Collaborative ,  whic h i s th e NCST,  or  "nixit"  

 
13  consortiu m and th e Dynami c Learnin g Maps 

 
14  consortium ,  group s of  state s tha t  hav e been  

 
15  designing.  

 
16  New alternat e assessments ,  and last  

 
17  tim e we provide d th e specificatio n guideline s that  

 
18  eac h of  thos e tw o group s defined .  They got  

 
19  togeteh r  and define d tha t  criteria .  It' s  i n your  

 
20  packet ,  again ,  whic h i s  Issu e Paper  4A,  so it 's  

 
21  ther e fo r  you t o loo k at  i f  you want  t o se e what  
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1 they'r e definitio n was.  

 
2 We hav e largel y trie d t o tak e their  

 
3 definition ,  and tha t  i s what  yo u see i n number  one  

 
4 on thi s draf t  page wher e we define d i t  as ,  "if  

 
5 thei r  disabilit y significantl y impact s their  

 
6 intellectua l  functionin g and adaptiv e behavio r  and  

 
7 require s extensiv e direc t  individua l  instruction  

 
8 and substantia l  supports" .  That  languag e we 

 
9 largel y  too k fro m NCST and Dynami c Learnin g Maps.  

 
10  The tw o bold s underneat h tha t  ar e also  

 
11  take n fro m th e tw o group s of  state s and their  

 
12  definitio n fo r  this ,  and tha t  i s  really ,  not  

 
13  tryin g t o be prescriptiv e - -  actuall y I  thin k this  

 
14  definitio n i s  tryin g not  t o be overl y prescriptive  

 
15  but  provid e more of  a guid e t o state s as t o how 

 
16  the y woul d the n operationaliz e this .  Becaus e I  

 
17  thin k state s woul d hav e some discretio n within  

 
18  tha t  of  how thi s woul d loo k withi n thei r  states  

 
19  and district s and school s and wit h IE P teams .  But  

 
20  bein g clea r  tha t  i n thi s  definitio n i n number  one  

 
21  and th e tw o romanette s underneat h i t  ar e referring  
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1 t o that ,  tha t  i t  not  be base d on a student's  

 
2 particula r  disabilit y categor y i n IDEA,  and not  be 

 
3 base d solel y on a studen t  not  doin g wel l  on the  

 
4 stat e assessments .  So i t  woul d be relate d t o the  

 
5 student' s disabilit y  and th e impac t  that's  

 
6 impairin g th e intellectua l  functionin g and  

 
7 adaptiv e behavior.  

 
8 The ter m "adaptiv e behavior "  i n number  

 
9 one ,  we fel t  lik e i f  we wer e goin g t o use that  

 
10  definitio n fro m NCST i n our  printout s fro m the  

 
11  state ,  tha t  i t  woul d be helpfu l  t o the n clarify  

 
12  what  we mean by adaptiv e behavior.  

 
13  So tha t  i s what  number  tw o had t o do,  

 
14  t o defin e adaptiv e behavior .  I  won' t  rea d i t  just  

 
15  purpose s of  time ,  but  yo u can se e i t  and it' s all  

 
16  i n fron t  of  you.  

 
17  That  languag e actuall y comes fro m the  

 
18  America n Associatio n on Intellectua l  and  

 
19  Developmenta l  Disabilities .  We too k their  

 
20  definitio n fo r  what  an adaptiv e behavio r  means,  

 
21  and yo u hav e tha t  i n you r  packets ,  i n your  
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1 binders .  And i t  shows up i n t he supplemental  

 
2 materials.  

 
3 Afte r  th e issu e paper ,  you'v e got  

 
4 Participatio n Guideline s fo r  Alternate  

 
5 Assessments ,  whic h shows th e Dynami c Learnin g Maps 

 
6 and th e NCST participatio n guidelines ,  and then  

 
7 th e page behin d th e NCST participatio n guidelines  

 
8 i s th e languag e we too k fro m th e American  

 
9 Associatio n on Intellectua l  and Developmental  

 
10  Disabilitie s wher e the y define d adaptiv e behavior.  

 
11  So you ca n se e how we trie d t o identify  

 
12  what  tha t  woul d be,  so we trie d t o provid e a 

 
13  littl e more clarit y on th e field.  

 
14  So wit h tha t  I'l l  sto p and see if  

 
15  anyon e want s t o provid e discussio n on that.  

 
16  MS.  PODZIBA:  Ron? 

 
17  MR.  HAGER:  I  actuall y  had a question  

 
18  fro m yesterda y afternoon .  I  don' t  kno w i f  you  

 
19  want  t o do tha t  now or  jus t  wor k on thi s  and just  

 
20  hol d th e othe r  questio n I  had .  I  wante d t o make a 

 
21  point.  
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1 MS.  PODZIBA:  I' m goin g t o go back,  

 
2 becaus e ther e was als o a questio n abou t  training  

 
3 tha t  we didn' t  finis h yesterday.  

 
4 MR.  HAGER:  You want  t o wai t  on this  

 
5 and --  

 
6 MS.  PODZIBA:  Let' s star t  wit h this  

 
7 definition ,  sinc e Patric k  has introduce d it ,  and  

 
8 befor e we leav e 4A,  we wil l  get  t o whateve r  items  

 
9 ther e are.  

 
10  Liz?  

 
11  MS.  KING:  Jus t  as a genera l  comment,  

 
12  I' m more comfortabl e wit h th e wor d "criteria "  than  

 
13  "definition, "  and I' m not  sur e of  th e righ t  way --  

 
14  and maybe thi s i s a distinctio n withou t  a 

 
15  differen t  fo r  th e purpose s of  th e regulator y text,  

 
16  but  jus t  wante d t o make tha t  genera l  comment.  

 
17  And the n I  had a specifi c edi t  within  

 
18  th e languag e of  th e criteri a tha t  you'v e offered  

 
19  here .  I  wante d t o add ,  i n one i t  say s "Section  

 
20  602(3 )  of  th e IDE A tha t  significantl y impacts  

 
21  intellectua l  functionin g and i s pervasiv e in  
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1 natur e and adaptiv e behavio r  and t o require  

 
2 extensiv e individualize d instruction".  

 
3 I' m jus t  makin g sur e tha t  we'r e talking  

 
4 abou t  a disabilit y whic h i s pervasiv e i n nature.  

 
5 MS.  PODZIBA:  Day,  do yo u want  to  

 
6 respon d t o th e questio n of  "definition "  or  

 
7 "criteria" ? Does tha t  matter ? I  don' t  know 

 
8 wher e - -  wher e woul d yo u put  th e ter m "criteria"?  

 
9 MS.  RIGLING:  Yeah,  i f  we'r e goin g to  

 
10  put  "criteria "  the n i t  seems lik e we hav e to  

 
11  somehow lin k  i t  more t o a specifi c  provisio n that  

 
12  woul d the n provid e a criteri a for.  

 
13  I  thin k a definitio n i s more a 

 
14  standalon e par t  of  a re g tha t  the n applie s  every  

 
15  tim e tha t  wor d i s  used.  

 
16  I  don' t  kno w tha t  you can' t  hav e - -  I  

 
17  thin k yo u can' t  hav e a definitio n tha t  i s more  

 
18  open - ende d and tha t  end s up bein g "criteria" .  I  

 
19  mean,  I  gues s I  don' t  hav e a proble m wit h th e word  

 
20  "definition".  

 
21  MS.  PODZIBA:  Right ,  but  i t  allow s you  

Page 14 



DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the work product of the 
subcontractor. The Department has determined that the transcript contains errors, including typographical errors, errors in attribution, and other 
errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfortunately, the Department is unable to 
correct the vast majority of these errors because there is no recording or other reliable source that could be used to produce a more accurate 
transcript. Consequently, the Department is making this transcript publicly available, despite the errors, consistent with its prior commitment to 
make such a transcript available; but the Department cautions that in no case should it be relied upon for purposes of verbatim citation of 
statements made during negotiated rulemaking. 
 

 

 
 

1 t o us e tha t  ter m throughou t  th e regulatio n i f  it's  

 
2 a definition?  

 
3 MS.  KING:  Yeah,  and it' s not  - -  I  

 
4 mean,  I' m fin d eithe r  way.  Yeah,  I  hear  what  

 
5 you'r e saying.  

 
6 MS.  RIGLING:  Becaus e I  think  

 
7 "definition "  i s a wor d tha t  we hav e used  

 
8 throughou t  thes e regs .  Ther e i s a number  of  

 
9 place s wher e at  th e end of  th e section s we have  

 
10  "definition "  tha t  i s  relate d t o thos e sections.  

 
11  So I  gues s I  woul d prefe r  t o use  

 
12  definitio n as lon g as we don' t  thin k tha t  we're  

 
13  creatin g sor t  of  a substantiv e difference.  

 
14  MS.  PODZIBA:  And i s pervasiv e in  

 
15  nature ? Any respons e t o tha t  proposal?  

 
16  Aaron ,  on tha t  proposal.  

 
17  MR.  PAYMENT:  So I' m wondering ,  as we 

 
18  go abou t  doin g this ,  so I' m thinking ,  yo u know,  

 
19  we'r e changin g terms .  I  thin k there' s probably  

 
20  goin g t o be suppor t  t o matc h whateve r  languag e we 

 
21  use t o previou s law s and provisions .  So the n when 
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1 we come up wit h new terms ,  we hav e t o thin k about  

 
2 th e pro s and con s t o th e effec t  of  i t  on the  

 
3 ground ,  and what  wil l  th e effec t  wil l  th e effect  

 
4 be t o th e practitioners '  i n th e room.  

 
5 So I' m wondering ,  becaus e my concern  

 
6 is ,  by definin g it ,  what  I' d lik e t o do i s we're  

 
7 tryin g t o - -  i n my min d we'r e tryin g t o eliminate  

 
8 a littl e bi t  of  wiggl e roo m tha t  some legal  

 
9 district s wil l  use not  t o provid e th e service.  

 
10  On th e othe r  hand ,  I  thin k state s might  

 
11  appreciat e clarifyin g what  i t  means,  becaus e then  

 
12  it' s  jus t  completel y  opposit e tha t  some ar e not  

 
13  goin g t o be abl e t o advocat e beyon d what  th e law  

 
14  actuall y said.  

 
15  So I' m worrie d abou t  usin g a ter m that,  

 
16  i f  it' s  not  consisten t  wit h previou s provisions,  

 
17  tha t  migh t  furthe r  limi t  it .  And I  thin k tha t  the  

 
18  jargo n or  th e languag e of  th e professio n migh t  be 

 
19  use d regularl y tha t  say s "i s  pervasiv e i n nature,"  

 
20  but  I' m worrie d tha t  tha t  the n coul d be use d as a 

 
21  way t o say ,  Well ,  prov e tha t  it' s pervasive.  
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1 You know,  i f  the y hav e a significant  

 
2 cognitiv e disabilit y  and it' s  been diagnosed ,  it  

 
3 affect s  thei r  intellectua l  functioning ,  why do we 

 
4 need a modifie r  on tha t  tha t  may furthe r  limi t  by  

 
5 havin g somebody hav e t o demonstrat e that?  

 
6 So I  thin k i t  migh t  add more confusion  

 
7 by sayin g pervasiv e i n natur e becaus e now we got  

 
8 t o decid e what  tha t  means on th e ground ,  where  

 
9 someone may say ,  Well ,  geeze ,  Johnn y doesn't  

 
10  exhibi t  tha t  al l  th e time .  That' s not  pervasive  

 
11  i n nature.  

 
12  So,  i f  I  coul d be convince d tha t  that's  

 
13  steepe d i n th e literatur e and it' s  solid ,  it' s got  

 
14  peer  revie w behin d it ,  and we don' t  hav e t o then  

 
15  debat e tha t  on th e ground ,  that' s what  I'm  

 
16  concerne d about.  

 
17  And I  thin k thi s i s a good intr o t o any  

 
18  tim e tha t  we chang e language ,  becaus e we hav e to  

 
19  thin k abou t  how it' s  goin g t o be implemente d when 

 
20  it' s  on th e ground..  

 
21  MS.  PODZIBA:  So,  Liz ,  I' m seein g a lot  
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1 of  nods i n suppor t  of  Aaron' s  concer n abou t  your  

 
2 proposal.  

 
3 MS.  KING:  I  mean,  it' s par t  of  the  

 
4 learne r  characteristic s  use d NCST.  I  thin k this  

 
5 i s  a prett y  consistentl y  use d wor d i n th e context  

 
6 of  talkin g abou t  childre n wit h th e most  

 
7 significan t  cognitiv e responsibilities .  Fro m a 

 
8 practitioner' s  perspectiv e I  thin k i t  i s a 

 
9 meaningfu l  word ,  but  I' m gettin g some greater  

 
10  clarit y  abou t  that.  

 
11  MS.  PODZIBA:  So we'l l  move on to  

 
12  anothe r  issue.  

 
13  Rita?  

 
14  MS.  AHRENS:  Sure .  I' d lik e t o propose  

 
15  a safeguar d t o be put  int o romanett e i i  fo r  the  

 
16  identificatio n of  student s  wit h disabilitie s  who 

 
17  ar e Englis h languag e learners.  

 
18  We'v e see n overidentificatio n of  

 
19  student s  i n some case s wher e parent s  hav e had to  

 
20  actuall y go and hir e privat e assessor s t o prove  

 
21  tha t  thei r  childre n wer e of  averag e intelligence  
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1 so tha t  the y didn' t  hav e t o tak e th e alternate  

 
2 assessments.  

 
3 So I  don' t  kno w what  th e language  

 
4 shoul d be,  but  I  thin k i t  need s t o be modified.  

 
5 "Determination s of  Englis h learners  

 
6 wit h th e most  significan t  cognitiv e disabilities  

 
7 must  be made i n a way tha t  ar e linguistically  

 
8 vali d and reliable".  

 
9 MS.  PODZIBA:  I s ther e a respons e to  

 
10  tha t  proposal ? Where does i t  go?  

 
11  MS AHRENS:  I n romanett e ii ,  and at  the  

 
12  end of  romanett e ii.  

 
13  MS.  PODZIBA:  Coul d you rea d i t  out  

 
14  again.  

 
15  MS AHRENS:  "Determination s of  English  

 
16  learner s wit h th e most  significan t  cognitive  

 
17  disabilitie s must  be made i n a way tha t  is  

 
18  linguisticall y  vali d and reliable".  

 
19  MS.  PODZIBA:  I s ther e a respons e to  

 
20  that ? Some peopl e ar e shakin g thei r  head s yes.  

 
21  Tony?  
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1 MR.  EVERS:  I  hav e a procedural  

 
2 question.  

 
3 MS.  PODZIBA:  Ok,  why don' t  yo u raise  

 
4 tha t  now.  

 
5 MR.  EVERS:  Now I  may hav e bee n asleep  

 
6 at  th e switch ,  whic h occasionall y happens ,  but  I  

 
7 don' t  remember  th e subcommittee' s report  

 
8 suggestin g tha t  we shoul d hav e regulation s around  

 
9 thi s  issue .  So that' s a concer n of  mine ,  how 

 
10  procedurall y  th e subcommitte e doesn' t  make that  

 
11  recommendation.  

 
12  That  aside ,  I  mean,  thi s i s not  my - -  I  

 
13  probabl y talke d more abou t  thi s  operationalizing  

 
14  how it' s  goin g t o work ,  but  I' m goin g t o need time  

 
15  t o diges t  thi s  and .  I f  indee d we'r e goin g to  

 
16  regulat e this ,  whic h th e subcommitte e said  

 
17  somethin g about ,  I  need some tim e on this.  

 
18  MS.  PODZIBA:  Ok,  so th e subcommittee,  

 
19  becaus e tim e i s no short ,  di d what  i t  was abl e to  

 
20  do i n th e tim e tha t  i t  had ,  so I  thin k it' s fair  

 
21  t o say thi s i s a Departmen t  proposal ,  but  I  think  
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1 it' s  fai r  t o tabl e i t  fo r  now give n tha t  you've  

 
2 jus t  see n it.  

 
3 So i t  sound s lik e --  

 
4 Ron,  do yo u hav e something?  

 
5 MR.  HAGER:  I  jus t  wante d t o sa y that,  

 
6 th e charg e t o th e committee ,  was not  t o make a 

 
7 decisio n one way or  th e other .  I t  was t o discuss.  

 
8 And we discusse d for ,  yo u know,  tw o and a half  

 
9 hours .  But  the n we went  beyon d our  charg e by 

 
10  comin g up wit h thes e guidin g principals .  So my 

 
11  readin g of  th e charg e was not  tha t  we woul d make a 

 
12  decisio n one way or  th e other.  

 
13  So i n my view ,  i n term s of  the  

 
14  procedura l  process ,  by our  analysi s and  

 
15  discussion ,  settin g up principals ,  we kin d of  

 
16  free d i t  t o be of ,  you kno w - -  free d th e charg e to  

 
17  th e subcommitte e t o the n elevat e i t  t o lik e every  

 
18  othe r  provisio n we'r e discussing ,  yo u know,  let's  

 
19  loo k at  th e languag e and tr y  and agre e or  

 
20  disagree ,  or  modif y  i t  t o reac h consensus.  

 
21  MS.  PODZIBA:  So procedurall y often  
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1 subcommittee s ar e create d t o develo p proposal s for  

 
2 th e committee ,  and what  happene d was more a 

 
3 summary of  what  happened .  The subcommitte e didn't  

 
4 decid e or  come up wit h a recommendatio n t o define  

 
5 i t  or  not ,  i n al l  fairness .  So I  think ,  because  

 
6 tim e was short ,  i t  comes bac k t o th e tabl e wit h no 

 
7 forma l  proposa l  abou t  a definition ,  but  rather  

 
8 wit h th e principal s tha t  emerge d fro m the  

 
9 discussion.  

 
10  But  I  thin k it' s fai r  t o giv e everyone  

 
11  a chanc e t o be abl e t o conside r  thi s  definition  

 
12  wit h thei r  advisors.  

 
13  So,  Patrick ,  perhap s we se t  thi s aside  

 
14  maybe 'til l  afte r  lunch ,  and move on wit h the  

 
15  othe r  issues.  

 
16  Does tha t  --  

 
17  MS.  KING:  I  had a question .  I' m not  

 
18  sur e why "i s  pervasiv e i n nature "  was take n out.  

 
19  MS.  PODZIBA:  It' s  just .  So I  asked  

 
20  tha t  i t  jus t  be stricke n throug h so tha t  it's  

 
21  stil l  there.  
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1 Yeah,  it' s  t o be discussed .  I f  it  

 
2 wasn' t  stricken ,  i t  woul d loo k lik e i t  was there.  

 
3 It' s  open .  It' s  stil l  an ope n discussion .  It's  

 
4 not  done .  I f  i t  was done ,  i t  woul d eithe r  be 

 
5 ther e or  not  there.  

 
6 So that' s jus t  t o fla g i t  as continuing  

 
7 discussion.  

 
8 We'r e of f  t o a goo d start.  

 
9 MR.  ROONEY:  Susan ,  so I  agre e with  

 
10  tha t  suggestion .  I  thin k i t  makes sens e tha t  the  

 
11  peopl e who hav e t o thin k abo ut  thi s hav e a chance  

 
12  t o tal k  t o thei r  colleague s t o conside r  what  this  

 
13  languag e migh t  be and what  thei r  thought s  and  

 
14  reaction s migh t  be.  

 
15  I  thin k one amendment  t o th e suggestion  

 
16  tha t  Rit a made tha t  I' d lik e t o put  on th e table  

 
17  fo r  al l  futur e and the n goin g bac k and talking  

 
18  wit h - -  instea d of  addin g tha t  sentence ,  I  

 
19  appreciat e th e poin t  you'r e making ,  Rita .  What  if  

 
20  we wer e t o tr y t o incorporat e tha t  i n th e sentence  

 
21  befor e i t  wher e we say ,  "student s wit h th e most  
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1 significan t  cognitiv e disabilitie s must  not  be 

 
2 identifie d base d solel y  on a student' s  previous  

 
3 lac k of  achievemen t  or  statu s as an English  

 
4 languag e learne r  or  th e student' s previou s need  

 
5 fo r  accommodation".  

 
6 So you get  tha t  point ? I  thin k my 

 
7 concer n wit h th e sentenc e you adde d i s how a state  

 
8 woul d operationaliz e determinin g th e linguistic  

 
9 and cultura l  validit y and reliability .  I  think  

 
10  tha t  woul d be a challeng e fo r  the m t o thin k about  

 
11  how t o do that ,  so I' m tryin g t o thin k abou t  other  

 
12  ways t o tr y t o put  tha t  safeguar d i n tha t  you're  

 
13  lookin g fo r  withou t  quit e usin g thos e exac t  words.  

 
14  So tha t  woul d be my quic k suggestio n on 

 
15  tha t  fo r  you r  considerations.  

 
16  And I' m happ y t o - -  we can tabl e that.  

 
17  MS.  PODZIBA:  Yeah,  let' s - -  maybe,  

 
18  Rita ,  yo u can thin k abou t  tha t  of f  line ,  and we're  

 
19  goin g t o tabl e thi s  fo r  now.  

 
20  So wer e card s up fo r  thi s issu e or  for  

 
21  somethin g else?  
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1 Lynn?  
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2 MS.  GOSS:  Somethin g else.  

 
3 MS.  PODZIBA:  Do you want  t o hol d off?  

 
4 MS.  GOSS:  Can I  jus t  put  i t  out  i n the  

 
5 room?  

 
6 MS.  PODZIBA:  Sure ,  let' s do that.  

 
7 MS.  GOSS:  When lookin g at  the  

 
8 definitio n here ,  jus t  kee p i n min d that  it  is  the  

 
9 IE P tea m tha t  determine s thei r  eligibility ,  so  

 
10  maybe ther e i s  a plac e tha t  th e IE P tea m shoul d be 

 
11  liste d i n thi s definition.  

 
12  MS.  PODZIBA:  Kerri ,  di d yo u have  

 
13  anothe r  comment,  jus t  t o put  on th e tabl e fo r  now? 

 
14  MS.  BRIGGS:  I  thin k Patric k actually  

 
15  came up wit h a bette r  solution .  I  was goin g to  

 
16  sugges t  tha t  we put  Rita' s sentenc e as a 

 
17  separat e - -  lik e number  romanett e iii .  But  I  like  

 
18  Patrick' s suggestio n better.  

 
19  MS.  PODZIBA:  Patrick?  

 
20  MR.  ROONEY:  Jus t  a comment  on Lynn's  

 
21  suggestion...  
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1 Keep i n min d tha t  you hav e t o loo k at  

 
2 thi s  definition ,  i f  we wer e t o agre e t o i t  and  

 
3 accep t  i t  or  chang e it ,  however ,  i f  a definition  

 
4 ends up bein g i n there ,  tha t  thi s the n fit s in  

 
5 wit h 200.6 .  And earlie r  ther e i s a referenc e to  

 
6 th e IE P tea m as th e one tha t  makes th e decisions  

 
7 abou t  th e student' s placement ,  fo r  thes e students.  

 
8 So thi s  fit s unde r  whereve r  we talked  

 
9 abou t  student s wit h th e most  significan t  cognitive  

 
10  disabilitie s  and wher e IE P team s make decisions  

 
11  abou t  how t o asses s the m and how t o provide  

 
12  accommodation s fo r  them ,  i t  woul d the n be 

 
13  referrin g t o thi s definition.  

 
14  So I  don' t  kno w tha t  you nee d the  

 
15  referenc e IE P tea m i n tha t  definition ,  because  

 
16  it' s  i n th e re g wher e the y identifie d how to  

 
17  identif y th e need s of  thos e kid s on alternate  

 
18  assessments.  

 
19  MS.  GOSS:  Thanks .  It' s jus t  it' s  out  

 
20  of  context.  

 
21  MR.  ROONEY:  I  agree .  It' s  har d to  
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1 loo k at  thes e piece s i n isolation ,  the n you miss  

 
2 th e function.  

 
3 MS.  PODZIBA:  So I  want  t o go bac k to  

 
4 any othe r  item s on 4A,  and when we broke ,  Mary  

 
5 Cathryn ,  you wer e lookin g fo r  a plac e fo r  a 

 
6 training.  

 
7 So di d yo u hav e some tim e t o come up 

 
8 wit h something?  

 
9 MS.  RICKER:  I  did ,  yes .  Thank you.  

 
10  Our  suggestio n i s on Page 3 of  Issue  

 
11  Paper  4A,  what  I  believ e i s romanett e ii ,  and then  

 
12  th e languag e i s  nine ,  wher e i t  say s "ensur e that  

 
13  genera l  and specia l  educatio n teachers "  insert  

 
14  ther e "als o includin g paraprofessionals ,  and other  

 
15  suppor t  staff, "  and the n inser t  "receive d training  

 
16  on administerin g th e alternativ e assessments,"  

 
17  and - -  and the n continu e th e r est.. .  "kno w how to  

 
18  continu e assessment s includin g alternate  

 
19  assessments".  

 
20  Becaus e i t  didn' t  loo k lik e th e other  

 
21  languag e and inten t  tha t  was s truc k out  on Page 6,  
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1 th e gis t  of  tha t  di d get  include d on Page 3,  

 
2 excep t  fo r  th e trainin g portion .  So that' s the  

 
3 onl y  thin g we inserte d unde r  Page 3,  and the n we 

 
4 inserte d " paraprofessionals "  as well ,  give n the  

 
5 rol e the y playe d i n assistin g genera l  and special  

 
6 educatio n student s deliverin g adaptatio n systems.  

 
7 MS.  PODZIBA:  Regina?  

 
8 MS.  GOINGS:  Thank you.  

 
9 Mary Cathryn ,  I  appreciat e that .  I  

 
10  jus t  wante d t o do a littl e bi t  of  tweakin g of  the  

 
11  terminolog y tha t  you use d wit h the  

 
12  paraprofessionals ,  as we giv e specialized  

 
13  instructiona l  suppor t  personne l  and other  

 
14  services ,  instea d of  what  yo u wer e referrin g to,  

 
15  "othe r  relate d service s personnel".  

 
16  MS.  PODZIBA:  So i t  woul d read  

 
17  "includin g paraprofessional s  and... "  and can you  

 
18  repea t  that?  

 
19  MS.  GOINGS:  I t  woul d rea d "specialized  

 
20  instructiona l  suppor t  personne l  and  

 
21  paraprofessionals, "  whic h woul d include  
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1 psychologists ,  speec h pathologists ,  OTTs,  et  

 
2 cetera.  

 
3 MS.  PODZIBA:  Day,  do yo u hav e a 

 
4 comment?  

 
5 MS.  RIGLING:  I  jus t  was wonderin g if  

 
6 we coul d edi t  th e piec e so i t  woul d sa y take  

 
7 trainin g t o kno w how t o administer .  I t  seems like  

 
8 there' s to o many "administers "  i n there ,  just  

 
9 shortenin g i t  a littl e bit.  

 
10  I  don' t  actuall y  car e fo r  th e phrase  

 
11  "kno w how, "  but  I  kno w that' s statutory ,  so it  

 
12  probabl y woul d be nic e t o kee p it.  

 
13  MS.  PODZIBA:  I s tha t  it?  

 
14  MR.  HAGER:  No.  

 
15  MS.  PODZIBA:  "Receive d trainin g to  

 
16  kno w how".  

 
17  Richard?  

 
18  MR.  POHLMAN:  I  hav e a questio n about  

 
19  whethe r  th e inten t  her e i s  t o ensur e tha t  all  

 
20  genera l  educatio n teachers ,  becaus e we'r e talking  

 
21  abou t  th e assessmen t  fo r  student s assesse d under  
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1 th e alternat e assessment.  

 
2 I s i t  possibl e t o make i t  clea r  that  

 
3 it' s  onl y  necessar y genera l  and specia l  education  

 
4 teachers ? Becaus e not  everyon e i n a building ,  for  

 
5 instance ,  interact s  wit h student s on al l  levels.  

 
6 So I' m wonderin g i f  ther e i s  a way to  

 
7 narro w thi s  and get  clea r  tha t  th e expectatio n may 

 
8 not  be tha t  ever y  gen era l  educato r  a goin g to  

 
9 understan d and kno w how t o administe r  the  

 
10  alternat e assessment.  

 
11  Jus t  as we'r e lookin g at  precious  

 
12  persona l  developmen t  time ,  I' m wonderin g i f  there  

 
13  i s away we ca n narro w thi s expectation ,  and it  

 
14  wil l  likel y happe n on th e ground .  So maybe this  

 
15  i s somethin g a we wil l  narro w as we get  close r  to  

 
16  th e limitation ,  but  I  thin k thi s  i s  somethin g we 

 
17  coul d als o addres s here.  

 
18  MS.  PODZIBA:  Mary Cathryn?  

 
19  MS.  RICKER:  Thank you.  

 
20  I  woul d say ,  becaus e th e languag e had  

 
21  alread y liste d "administerin g assessments "  without  
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1 th e qualifie r  "alternate "  and lis t  the m as two  

 
2 distinc t  things ,  becaus e i t  say s "administer  

 
3 assessments ,  includin g alternat e assessments".  

 
4 I  do believ e tha t  you ar e absolutely  

 
5 correc t  tha t  practicall y  i t  wil l  be th e people  

 
6 most  involve d and most  responsibl e for  

 
7 administerin g any assessments ,  includin g alternate  

 
8 assessments.  

 
9 I  woul d prefe r  t o kee p i t  as this,  

 
10  though ,  becaus e ther e ar e thos e tw o distinct  

 
11  listing s of  assessment s and alternat e assessments.  

 
12  MR.  POHLMAN:  Sorr y I' m strugglin g again  

 
13  bac k wit h th e whol e ide a of  tryin g t o put  al l  of  

 
14  thi s  togethe r  here.  

 
15  MS.  PODZIBA:  Patrick?  

 
16  MR.  ROONEY:  We hav e a proposa l  that  

 
17  may addres s Rich' s  poin t  and als o satisf y  Mary  

 
18  Cathryn ,  whic h woul d be t o say ,  "receiv e necessary  

 
19  training. "  So tha t  provide s a qualifie r  tha t  when 

 
20  i t  get s  operationalized ,  the n th e schoo l  would  

 
21  hav e th e discretio n t o determin e who need s the  
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1 trainin g and what  trainin g the y need t o kno w how 

 
2 t o administe r  th e assessments ,  tha t  i t  provide s a 

 
3 littl e more wiggl e room.  

 
4 MS.  RIGLING:  And maybe move tha t  to  

 
5 afte r  ensure .  "Ensure, "  comma,  "provid e necessary  
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6 training"  --   

 

7 
  

MS. 
 

JAMES: 
 

No.  
 

8 MS.  RIGLING:  - -  "genera l  education  

 
9 tha t  teacher s kno w how"?  

 
10  MS.  PODZIBA:  They'r e not  likin g that.  

 
11  MS.  RICKER:  Too many clauses.  

 
12  MS.  PODZIBA:  "Necessary, "  i s that  

 
13  alrigh t  wit h you?  

 
14  MS.  RICKER:  I  actuall y  don' t  like  

 
15  "necessary" .  The wor d "necessary "  i s a powerful  

 
16  too l  fo r  educators.  

 
17  MS.  PODZIBA:  Ron,  on thi s issue.  

 
18  MR.  HAGER:  Yes.  On th e tw o at  the  

 
19  end ,  I  thin k it' s  tw o separat e issue s and the  

 
20  statut e doe s includ e " know".  

 
21  So I  don' t  sa y "trainin g t o know".  
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1 It' s  "trainin g and know" .  I  thin k  it' s  inelegant.  

 
2 I  thin k you hav e t o kee p i t  consisten t  wit h the  

 
3 statute.  

 
4 So it' s  "trainin g and know" .  That's  

 
5 how I  woul d propos e i t  becaus e of  th e statutory  

 
6 language .  You don' t  want  t o tak e out  th e "and"  

 
7 when yo u ar e editin g th e training.  

 
8 MR.  ROONEY:  Isn' t  i t  "trainin g t o know 

 
9 how t o administer" ? It' s  not  othe r  training,  

 
10  right?  

 
11  MS.  RICKER:  I  woul d sa y that ,  I  mean,  

 
12  i n bot h fo r  our  Englis h languag e teacher s and our  

 
13  genera l  educatio n and our  specia l  education  

 
14  teachers ,  when ther e i s  an assessmen t  fo r  an 

 
15  accomodatio n fo r  students ,  tha t  i t  i s both  

 
16  trainin g on th e assessmen t  itself ;  what  i s  the  

 
17  assessment ,  what  ar e we measuring ,  you know,  all  

 
18  th e thing s you need t o kno w t he assessmen t  wil l  do 

 
19  fo r  you or  won' t  do fo r  you.  

 
20  And the n ther e i s trainin g on 

 
21  administerin g th e actua l  assessment .  Usuall y  it  
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1 shoul d be,  i n bes t  practice ,  i t  shoul d happe n in  

 
2 impac t  order .  Firs t  you lear n abou t  the  

 
3 assessment ,  and the n you lea r n how t o use the  

 
4 assessmen t  - -  and you lear n how t o administe r  the  

 
5 assessmen t  and the n how t o use th e assessment.  

 
6 So thos e ar e th e tw o distinc t  training  

 
7 opportunities.  

 
8 MR.  HAGER:  Can you se e it?  

 
9 MS.  PODZIBA:  What  Jud y jus t  put  up is  

 
10  "trainin g t o administe r  assessments "  and "kno w how 

 
11  t o administe r  assessments".  

 
12  MS.  RICKER:  Whic h i s what  we have.  

 
13  MS.  PODZIBA:  Leslie ,  i s  you r  comment 

Page 34 

 

14 on thi s  item?   

 

15 
  

MS. 
 

HARPER: 
 

Yes.  
 

I  was goin g t o 
 

16  state ,  comin g fro m a smal l  rura l  schoo l  district,  

 
17  everybod y i n th e schoo l  need s t o kno w how to  

 
18  administe r  al l  of  th e assessments.  

 
19  Coming fro m experienc e i n bot h th e IEP  

 
20  titl e schools ,  whic h I  hav e year s of  experience  

 
21  in ,  and i n our  Triba l  Ed Departmen t  workin g with  



DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the work product of the 
subcontractor. The Department has determined that the transcript contains errors, including typographical errors, errors in attribution, and other 
errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfortunately, the Department is unable to 
correct the vast majority of these errors because there is no recording or other reliable source that could be used to produce a more accurate 
transcript. Consequently, the Department is making this transcript publicly available, despite the errors, consistent with its prior commitment to 
make such a transcript available; but the Department cautions that in no case should it be relied upon for purposes of verbatim citation of 
statements made during negotiated rulemaking. 
 

 

 
 

1 th e eigh t  publi c  school s  tha t  ar e i n borde r  towns  

 
2 of  our  reservation ,  i n administerin g the  

 
3 assessment ,  we'r e short - staffed .  Any given  

 
4 testin g day anybod y i s calle d out  t o tes t  any  

 
5 student.  

 
6 We kno w it' s bes t  practic e t o hav e the  

 
7 kid s familia r  wit h who i s  testin g them .  We know 

 
8 al l  this ,  but  te n years ,  smal l  rura l  school  

 
9 districts ,  everybod y i s  pulle d out  t o administer  

 
10  th e test ,  whethe r  you'r e you a specialized  

 
11  professiona l  or  not .  I t  happens.  

 
12  So I  mean,  we'v e had t o institut e all  

 
13  staf f  trainin g on al l  aspect s  of  th e training  

 
14  assessments ,  you know.  So I  mean,  it' s  important.  

 
15  MR.  POHLMAN:  I  thin k we'r e talking  

 
16  abou t  - -  fo r  my schoo l  it' s fou r  hundre d kids .  My 

 
17  poin t  i s when we'r e talkin g abou t  alternate  

 
18  assessmen t  training s t o hav e a requiremen t  that  

 
19  ever y generalize d trainin g on tha t  i s  perhap s a 

 
20  bi t  excessive .  Agai n I  believ e i t  wil l  be handled  

 
21  i n th e field .  But  I  thin k tha t  havin g an 
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1 overactiv e stat e offic e tha t  may come i n and  

 
2 demand and se e trainin g material s fo r  al l  general  

 
3 educator s t o creat e a progra m fo r  monitoring.  

 
4 MS.  PODZIBA:  I  thin k th e fi x  was 

 
5 "necessary".  

 
6 Leslie ,  doe s tha t  wor k fo r  you ,  "the  

 
7 necessar y training"?  

 
8 MS.  HARPER:  Sure.  

 
9 MS.  PODZIBA:  Derrick.  

 
10  MR.  CHAU:  I  was jus t  wonderin g i f  the  

 
11  necessar y claus e migh t  not  be attache d t o the  

 
12  claus e unde r  alternat e assessments ,  under  

 
13  paragrap h C and par  C3(b) ,  becaus e tha t  might  

 
14  directl y addres s Richard' s  concer n abou t  the  

 
15  alternat e assessment s i n th e necessar y training  

 
16  rathe r  tha n al l  necessar y training.  

 
17  But  I  don' t  know,  i t  was jus t  an idea,  

 
18  and I  thin k I' m lookin g at  i t  now and maybe the  

 
19  "necessar y  training "  as propose d migh t  be better.  

 
20  MR.  ROONEY:  Sorry ,  Derrick .  You mean 

 
21  tha t  afte r  "includin g as necessar y alternate  
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1 assessments" .  I  thin k  - -  yeah .  We'r e gettin g t o 

 
2 th e "necessary "  spo t  so peopl e can se e what  you' re  

 
3 saying.  

 
4 MR.  CHAU:  I  don' t  know.  I  mean,  I'm  

 
5 open t o either .  I  don' t  kno w i f  ther e i s  an 

 
6 implicatio n of  puttin g i t  i n one plac e or  the  

 
7 other ,  but  i t  seems lik e Richard' s  poin t  was more  

 
8 focuse d on th e alternat e assessment s rathe r  than  

 
9 th e othe r  assessments .  The res t  of  th e sentence  

 
10  i s "applicabl e fo r  all "  --  

 
11  MS.  PODZIBA:  Ok.  Perhap s we can let  

 
12  th e Department ,  when the y scru b th e language,  

 
13  figur e out  th e bette r  place .  I  thin k conceptually  

 
14  we al l  agre e tha t  th e "necessar y training "  needs  

 
15  t o be defined.  

 
16  MR.  HAGER:  I  had a reaction .  Actually  

 
17  thi s  i s  partl y  becaus e we'r e kin d of  jumpin g in  

 
18  th e middle .  Thi s  i s  par t  of  B,  not  C.  So thi s  is  

 
19  fo r  al l  assessments ,  not  jus t  th e alternate.  

 
20  So th e goa l  her e i s t o hav e the  

 
21  trainin g and kno w how t o minimiz e a need fo r  the  
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1 alternat e assessment .  So we don' t  want  t o have  

 
2 th e trainin g qualifie r  up.  Jus t  th e alternate.  

 
3 It' s  on al l  of  them.  

 
4 So I  thin k that ,  jus t  i n term s of  the  

 
5 Departmen t  cleanin g up th e language ,  jus t  kee p in  

 
6 min d thi s i s B,  not  C.  So it' s  reall y al l  the  

 
7 assessments ,  not  jus t  th e alternat e assessment.  

 
8 MR.  ROONEY:  I  thin k th e word  

 
9 "necessary "  her e coul d be i n bot h place s and it  

 
10  woul d not  be duplicative.  

 
11  To Mary Cathryn' s point ,  th e necessary  

 
12  training ,  whoeve r  i s givin g th e testees ,  and then  

 
13  as necessar y alternat e assessment ,  t o Richard's  

 
14  point ,  i s  probabl y  not  goin g t o be al l  of  the  

 
15  staf f  i n th e school ,  maybe a subse t  of  th e staff.  

 
16  I  mean,  I  thin k we'r e Agnosti c  and  

 
17  peopl e hav e suggestions ,  keepi ng i n bot h places  

 
18  may not  necessaril y be duplicative.  

 
19  MS.  PODZIBA:  Aaron?  

 
20  MR.  PAYMENT:  So,  I  thin k tha t  the  

 
21  term ,  "an d othe r  appropriat e staff, "  cover s who 
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1 woul d be neede d t o be traine d i n orde r  to  

 
2 administer ,  becaus e i t  say s "othe r  appropriate  

 
3 staff" .  And I don' t  argu e wit h concludin g about  

 
4 th e professiona l  specialize d suppor t  personnel,  

 
5 becaus e I  thin k th e reaso n why we'r e advocatin g to  

 
6 includ e tha t  i s becaus e th e "alternat e staff "  is  

 
7 unclear.  

 
8 But  thi s does allo w fo r  smal l  schools  

 
9 and whoeve r  need s t o be trained ,  and th e school  

 
10  does hav e t o decid e that.  

 
11  MS.  PODZIBA:  Alvin ,  do you hav e a 

 
12  comment?  

 
13  MR.  WILBANKS:  I  was jus t  goin g t o say  

 
14  what  he said .  I  agre e wit h that .  That  th e staff  

 
15  include s whoeve r  need s t o trai n or  whoeve r  needs  

 
16  t o be involved .  I t  coul d be everybody .  I t  could  

 
17  be five ,  te n people.  

 
18  MS.  PODZIBA:  Thomas? 

 
19  MR.  AHART:  I  don' t  want  t o be coming  

 
20  acros s as a minimalis t  here ,  but  I  was curious ,  if  

 
21  we had " training, "  what  does "ensure "  mean? 
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1 I' m jus t  wonderin g i f  you ensur e that  

 
2 peopl e kno w things ,  how do we do tha t  absen t  the  

 
3 training?  

 
4 MS.  PODZIBA:  Mary Cathryn ,  do yo u want  

 
5 t o respond?  

 
6 MS.  RICKER:  Sure.  

 
7 Ther e ar e a coupl e of  differen t  ways of  

 
8 ensurin g tha t  teacher s and paraprofessional s  get  

 
9 what  the y hav e a righ t  t o have .  Firs t  is  

 
10  educatin g the m tha t  the y hav e a righ t  t o thi s sort  

 
11  of  training ,  and makin g sur e tha t  the y wor k in  

 
12  thei r  district s t o get  that.  

 
13  Becaus e th e state ,  becaus e i t  starts  

 
14  wit h "th e stat e must  ensure "  this ,  th e firs t  place  

 
15  of  responsibilit y i s  fo r  th e stat e t o determine  

 
16  how they'r e goin g t o shar e tha t  informatio n with  

 
17  schoo l  district s  tha t  paraprofessional s  and other  

 
18  license d educator s get  thi s training.  

 
19  The secon d woul d be fo r  th e peopl e who 

 
20  ar e th e direc t  advocate s of  our  students ,  and that  

 
21  i s  i f  a new tes t  i s  brough t  t o me t o make sure  
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1 tha t  I  kno w I  hav e a righ t  t o expec t  some adequate  

 
2 training.  

 
3 MS.  PODZIBA:  Tom,  yo u loo k a little  

 
4 puzzled.  

 
5 MR.  AHART:  Perhap s my questio n wasn't  

 
6 clea r  enough.  

 
7 I t  seems self - eviden t  tha t  training  

 
8 need s t o happe n fo r  th e righ t  peopl e t o kno w what  

 
9 i t  i s the y need t o do.  

 
10  I' m curious ,  i f  I  go throug h th e regs  

 
11  and ever y tim e th e wor d "ensure "  appears ,  tha t  has  

 
12  t o be clearl y define d i f  we'r e goin g t o make this  

 
13  an awfu l  lo t  longer.  

 
14  MS.  PODZIBA:  Ron,  ca n you answer  that?  

 
15  MR.  HAGER:  Well ,  th e contex t  was there  

 
16  was languag e late r  on tha t  was eliminate d because  

 
17  i t  was duplicative ,  and Mary Cathryn' s poin t  was 

 
18  tha t  th e phras e "training "  was eliminate d i n that  

 
19  phrase ,  so tha t  phras e tha t  the y too k out  is  

 
20  duplicative .  Technicall y i t wasn' t  duplicative  

 
21  becaus e i t  wasn' t  reflecte d i n this.  
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1 So I  thin k what  Mary Cathryn' s proposal  

 
2 i s tryin g t o do i s  tak e tha t  phras e tha t  was 

 
3 crosse d out  as duplicativ e and make i t  clea r  that,  

 
4 we mistakenl y  crosse d i t  out  and it' s not  

 
5 duplicative.  

 
6 I' m speakin g fo r  you ,  Mary Cathryn.  

 
7 You may want  t o respond ,  too .  I  thin k tha t  was 

 
8 you r  point.  

 
9 MS.  RICKER:  Yes.  

 
10  MS.  PODZIBA:  Lynn?  

 
11  MS.  GOSS:  Jus t  t o listin g who get s the  

 
12  training .  Throughou t  ESSA i t  does lis t  the  

 
13  teachers ,  th e paraprofessionals ,  i n tha t  list ,  and  

 
14  that' s bee n common throughou t  tha t  it' s liste d in  

 
15  tha t  manner.  

 
16  So thi s  i s jus t  puttin g i t  i n lin e with  

 
17  what  othe r  sentence s i n th e la w say.  

 
18  MS.  PODZIBA:  Thank you.  

 
19  Ron,  di d you hav e anothe r  issue?  

 
20  MR.  HAGER:  I  did.  

 
21  MS.  PODZIBA:  I n 4A? 
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1 MR.  HAGER:  Thanks.  

 
2 And actuall y thi s was Thomas'  point  

 
3 yesterda y at  th e end of  th e day .  It' s  on Page 

 
4 5D(1 )  i n th e middl e of  th e page ,  wher e he had  

 
5 propose d addin g i n "a s require d under "  - -  liste d a 

 
6 specifi c provisio n of  IDEA,  and he put  i t  i n kind  

 
7 of  th e middl e of  tha t  paragraph.  

 
8 So I  thin k what  he had sai d was,  

 
9 "establishe d monitorin g rule s and clear  

 
10  appropriat e guideline s as require d by IDE A Section  

 
11  612 A 16(c)" .  Di d you fin d i t  there ? Yeah.  

 
12  So anyway ,  I  di d actuall y  loo k at  the  

 
13  statut e las t  night ,  and it' s good I  thin k t o have  

 
14  th e coordinatio n betwee n ESSA and IDEA.  The 

 
15  proble m i s  tha t  provisio n doesn' t  reall y - -  that  

 
16  provisio n say s nothin g abou t  monitoring .  So I  

 
17  thin k instea d of  havin g i t  wher e you propose d to  

 
18  put  it ,  so you hav e "establishe d and monitore d as  

 
19  require d by IDEA, "  tha t  probabl y  woul d be better  

 
20  t o jus t  put  i t  i n th e end ,  "i n coordinatio n with  

 
21  th e requirement s of, "  you know,  th e same statutory  
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1 reference.  

 
2 So jus t  puttin g i t  i n a differen t  spot  

 
3 i n tha t  paragraph ,  and makin g sur e it's  

 
4 coordinatin g wit h th e requirement s of  IDEA...  

 
5 Becaus e the y don' t  reall y full y  align ,  so we want  

 
6 tha t  kin d of  coordination ,  but  jus t  technically  

 
7 how i t  was phrase d doesn' t  quit e fi t  wit h what  the  

 
8 provisio n is.  

 
9 MS.  PODZIBA:  Tom,  does tha t  wor k for  

 
10  you?  

 
11  MR.  AHART:  My suggestio n was t o modify  

 
12  th e "guidelines "  statement ,  "appropriate  

 
13  guidelines, "  so tha t  it' s tie d on ther e instea d of  

 
14  implyin g tha t  there' s tw o differen t  set s tha t  need  

 
15  t o be addressed.  

 
16  MS.  PODZIBA:  Ron? 

 
17  MR.  HAGER:  The othe r  poin t  i s tha t  if  

 
18  we loo k at  tha t  provisio n of  IDEA,  i t  doesn't  

 
19  refe r  - -  it' s  differen t  guideline s al l  together.  

 
20  There' s  no mentio n i n tha t  provisio n of  IDEA of  

 
21  "mos t  significan t  cognitiv e disability" .  There's  
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1 no mentio n of  th e one- percen t  cap.  

 
2 So you'v e got  guideline s unde r  IDEA 

 
3 tha t  cove r  jus t  who makes th e decision ,  and  

 
4 there' s  guideline s unde r  IDEA,  but  th e guidelines  

 
5 unde r  IDE A don' t  jib e wit h th e guideline s under  

 
6 ESSA.  So you reall y hav e t o rea d th e two  

 
7 together.  

 
8 And so ,  again ,  that' s why I  thin k it's  

 
9 bette r  t o put  i n not  t here ,  becaus e eve n the  

 
10  guideline s ar e different ,  but  jus t  put  i n the  

 
11  coordinatio n wit h it .  I  thin k that' s th e most  

 
12  importan t  point.  

 
13  MS.  PODZIBA:  Tom? 

 
14  MR.  AHART:  So,  what  I' m tryin g to  

 
15  avoi d i s havin g tw o differen t  set s of  guidelines.  

 
16  So i f  there' s  ESSA requirement s tha t  go beyon d the  

 
17  IDEA,  perhap s thos e coul d be specifie d i n addition  

 
18  t o what' s alread y i n IDEA.  

 
19  MR.  HAGER:  Yeah,  I  thin k that' s what  

 
20  we'r e doin g here .  I n othe r  words ,  we'r e tryin g to  

 
21  fles h out  i n th e ESSA regulation s th e provisions  
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1 tha t  ar e not  covere d by IDEA.  

 
2 So,  but  by havin g - -  I  can attribute  

 
3 thi s  t o a more technica l  lega l  brai n freez e thing  

 
4 I' m having ,  but  by  sayin g "guideline s as required  

 
5 by IDEA"  it' s  als o require d by ESSA. 

 
6 The mean,  th e goa l  woul d be - -  so I  

 
7 thin k my proposa l  woul d cove r  that ,  becaus e we 

 
8 want  t o hav e th e tw o set s  of  guideline s aligned,  

 
9 but  the y don' t  necessaril y requir e th e same thing.  

 
10  So we want  t o alig n them.  

 
11  So that' s why I' m sayin g coordination  

 
12  wit h th e requirement s of  IDEA help s us t o make 

 
13  tha t  alignment.  

 
14  MS.  PODZIBA:  Aaron ,  i s you r  poin t  on 

 
15  thi s  item?  

 
16  MR.  PAYMENT:  Yeah,  I' m tryin g t o think  

 
17  of  th e righ t  word .  I  was thinkin g "in  

 
18  coordinatio n with "  or  "consisten t  with".  

 
19  Consisten t  wit h migh t  not  be - -  there's  

 
20  an issue ,  but  i t  migh t  actuall y be worse ,  because  

 
21  i t  suggest s  the y hav e t o be line d up and the n it's  
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1 th e intersectio n tha t  has t o be looke d at.  

 
2 Maybe i t  wil l  be notwithstandin g the  

 
3 requirement s of  IDEA,  becaus e i t  has t o be done  

 
4 here ,  and whateve r  requirement s ar e unde r  IDE A has  

 
5 t o be the n too.  

 
6 I' m not  an attorney .  This  

 
7 "notwithstanding, "  tha t  means tha t  al l  thos e other  

 
8 ones appl y  too.  

 
9 MS.  PODZIBA:  Let' s  see .  Kay,  could  

 
10  you hel p us out  here ? I n orde r  t o get  this  

 
11  aligned ,  what  woul d be th e bes t  way t o fram e it?  

 
12  MS.  RIGLING:  I  mean,  ar e we tryin g to  

 
13  say tha t  the y must  includ e i n her e guidelines  

 
14  unde r  IDEA,  thes e tw o points?  

 
15  MR.  PAYMENT:  I  thin k th e cru x i s that,  

 
16  becaus e sometime s when peopl e ar e lookin g at  

 
17  compliance ,  the y rea d thing s i n absentia.  

 
18  So I  thin k what  we'r e tryin g t o say is  

 
19  tha t  we want  al l  th e provision s i n thi s la w and  

 
20  othe r  applicabl e law s t o apply .  And so I  think  

 
21  wher e we got  thi s  poin t  was we wante d t o reference  
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1 th e othe r  applicabl e laws.  

 
2 So I ,  as an advocate ,  I  want  ever y law  

 
3 t o apply ,  and t o be clear ,  th e state s tha t  can't  

 
4 rea d one la w and not  conside r  al l  th e other  

 
5 relate d laws.  

 
6 MS.  RIGLING:  I  mean,  isn' t  th e point  

 
7 tha t  we want  one se t  of  guideline s t o gover n IEP  

 
8 teams ,  whethe r  we'r e talkin g abou t  student s  with  

 
9 disabilitie s or  student s  wit h th e most  significant  

 
10  cognitiv e disabilities ,  and tha t  thes e are  

 
11  additiona l  requirement s t o thes e guidelines?  

 
12  They'r e not  new guidelines ,  or  they're  

 
13  not  a separat e se t  of  guidelines .  They'r e par t  of  

 
14  th e IDE A guidelines.  

 
15  Isn' t  tha t  reall y what  we'r e tryin g to  

 
16  do her e i s jus t  make sur e tha t  it' s  one se t  of  

 
17  guideline s tha t  has thes e additiona l  components?  

 
18  MS.  PODZIBA:  Yes,  so how do we do 

 
19  that?  

 
20  MR.  ROONEY:  I  thin k th e way thi s  is  

 
21  writte n now t o say ,  number  one ,  tha t  the  
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1 establishe d guideline s fo r  IE P teams ,  and the  

 
2 monitorin g and modificatio n of  thos e guidelines,  

 
3 and thos e guideline s fo r  identifyin g who has the  

 
4 most  significan t  cognitiv e disabilitie s  tha t  are  

 
5 takin g alternat e assessments ,  shoul d be the n in  

 
6 coordinatio n wit h th e requirement s of  IDEA.  

 
7 So It' s  saying ,  You'v e got  the  

 
8 guidelin e lette r  IDEA.  You shoul d make sur e when 

 
9 you establis h thes e guidelines ,  whic h ar e now in  

 
10  th e statut e i n th e text ,  tha t  it' s  now consistent  

 
11  or  coordinate d wit h thos e othe r  guidelines ,  so it  

 
12  becomes one set.  

 
13  Does tha t  satisf y you r  concern ,  Thomas,  

 
14  or  ar e you stil l  worrie d abou t  th e language?  

 
15  MS.  PODZIBA:  Thomas? 

 
16  MR.  AHART:  I  gues s I' m unclea r  as to  

 
17  whethe r  ther e ar e goin g t o be tw o set s - -  whether  

 
18  th e inten t  i s  fo r  ther e t o be tw o set s  of  

 
19  guideline s or  one.  

 
20  And I  als o fel t  compelle d t o mention,  

 
21  sinc e many other s  are ,  I  als o conside r  mysel f  an 
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1 advocate.  

 
2 MS.  PODZIBA:  Patrick?  

 
3 MR.  ROONEY:  I  mean,  I  thin k th e first  

 
4 wor d i n number  one i s  "establish" .  So this  

 
5 sectio n i s you hav e t o establis h guideline s for  

 
6 who shoul d tak e th e alternat e assessment ,  right?  

 
7 That  i s  not  i n th e IDEA regs .  That  i s  bein g made 

 
8 righ t  here.  

 
9 And the n I  thin k Ron' s  suggestio n is  

 
10  tryin g t o the n marr y you r  poi nt ,  whic h i s they  

 
11  shoul d not  be thi s connecte d thin g t o what  is  

 
12  happenin g wit h th e guideline s i n th e IDEA,  or  

 
13  state s shoul d be coordinatin g thos e things ,  so it  

 
14  ends up becomin g one se t  of  guidelines ,  but  part  

 
15  of  i t  i s  i n th e IDE A and par t  of  i t  i s  here.  

 
16  I  gues s th e questio n i s whethe r  you  

 
17  thin k thi s  does tha t  or  not .  But  I  do thin k that  

 
18  thi s  number  has th e wor d "establish "  i n it ,  which  

 
19  makes i t  clea r  tha t  they'r e sayin g ther e is  

 
20  somethin g els e state s now nee d t o do.  

 
21  It' s  actuall y  somethin g they'r e already  
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1 doin g becaus e the y alread y hav e alternate  

 
2 assessments ,  so they'r e puttin g i n thi s fact.  

 
3 They'r e puttin g i t  i n thi s regulation.  

 
4 MS.  PODZIBA:  Thomas.  

 
5 MR.  AHART:  I  gues s i t  woul d be that  

 
6 our  state s ar e i n a positio n t o actuall y  provide  

 
7 guidanc e ca n be clear .  So on th e groun d we 

 
8 actuall y can do th e righ t  thin g by th e kid s and  

 
9 actuall y follo w th e regs.  

 
10  And i f  i t  sound s lik e tw o different  

 
11  sets ,  the n probabl y  at  th e same leve l  we'r e going  

 
12  t o fee l  lik e we hav e tw o paralle l  set s  of  regs  

 
13  tha t  we'r e tryin g t o follo w when we're  

 
14  implementin g thes e regs.  

 
15  So that' s a recip e fo r  inadvertent  

 
16  noncompliance.  

 
17  MS.  PODZIBA:  Ron? 

 
18  MR.  HAGER:  Yeah,  that' s why I  chose  

 
19  "coordinat e with "  instea d of  "notwithstanding".  

 
20  Becaus e i f  yo u us e th e phras e "notwithstanding,"  

 
21  tha t  implie s you hav e tw o differen t  set s  of  
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1 criteria.  

 
2 What  I' m suggestin g is ,  by havin g the  

 
3 phras e "coordinatio n with, "  tha t  you'r e settin g up 

 
4 guidelines ,  and as you'r e settin g thos e guidelines  

 
5 up,  you'r e considerin g bot h requirement s and not  

 
6 hav e t o duplicate.  

 
7 So I  thin k Thomas'  poin t  was that .  So 

 
8 I' m tryin g t o phras e i t  i n a way tha t  reaches  

 
9 Thomas'  poin t  i n not  havin g tw o set s of  

 
10  guidelines ,  and I  thin k that' s th e bes t  way t o do 

 
11  it.  

 
12  MS.  RIGLING:  What  i f  we put  after  

 
13  "one, "  "establish ,  consisten t  wit h the  

 
14  requirement s of  IDE A Sectio n 612 A 16C,  and  

 
15  monitorin g limitatio n of  clear, "  maybe comma after  

 
16  "of ,  clea r  and appropriat e guidelines"?  

 
17  MS.  PODZIBA:  I  thin k tha t  get s t o your  

 
18  poin t  earlier ,  Ron,  tha t  i t  wasn' t  on the  

 
19  "monitor, "  i t  was on th e "guidelines".  

 
20  MR.  HAGER:  And als o "a s require d by  

 
21  IDEA and consisten t  wit h IDEA" .  And maybe we can  
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1 thin k abou t  i t  and tha t  migh t  work.  

 
2 MS.  PODZIBA:  Aaron?  

 
3 MR.  PAYMENT:  I  thin k tha t  doe s it.  

 
4 Yeah,  I  thin k tha t  "consisten t  with "  doe s it.  

 
5 You don' t  hav e t o say "coordinate".  

 
6 That' s  kin d of  an ambiguou s ter m fo r  states.  

 
7 "Consisten t  with "  means i t  has t o lin e up wit h the  

 
8 IDEA.  

 
9 MS.  PODZIBA:  Ok.  I  thin k we'r e good  

 
10  on thi s  one.  

 
11  Othe r  item s on 4A? 

 
12  Aaron?  

 
13  Alright.  

 
14  MR.  RUELAS:  Befor e you leav e it.  

 
15  MS.  PODZIBA:  We wer e jus t  abou t  to  

 
16  leav e it ,  so ,  yeah ,  Ryan.  

 
17  MR.  RUELAS:  So I  had a clarifying  

 
18  questio n fro m yesterda y i n regard s t o Page 2 at  

 
19  th e ver y  beginning ,  and are a three ,  wher e we 

 
20  change d a wor d t o "entitled "  versu s "eligible,"  

 
21  and I  stil l  am curiou s abou t  why we di d that.  
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1 MS.  PODZIBA:  Ok,  tha t  was something  

 
2 tha t  Kay was goin g t o loo k into.  

 
3 Kay,  hav e you had a chanc e t o do that?  

 
4 MS.  RIGLING:  We hav e not.  

 
5 MS.  PODZIBA:  So that' s stil l  i n play.  

 
6 MR.  RUELAS:  Ok.  

 
7 MS.  PODZIBA:  Alright .  We'l l  wait  

 
8 unti l  we get  a lega l  interpretatio n on that.  

 
9 Liz ,  di d you want  t o make a comment  on 

 
10  that?  

 
11  MS.  KING:  Yeah,  I  wante d t o offe r  the  

 
12  rationale.  

 
13  So ther e ar e tw o pieces .  One,  I  like  

 
14  th e one Audre y adde d yesterda y whic h i s  ther e are  

 
15  childre n who ar e eligibl e fo r  thing s tha t  the y are  

 
16  not  entitle d to .  I n orde r  t o get  IDEA 

 
17  accommodations ,  right ,  you hav e t o go throug h the  

 
18  lega l  proces s of ,  the n at  th e end of  tha t  yo u are  

 
19  entitle d t o thos e accommodation s i n a way tha t  a 

 
20  chil d who,  i f  the y went  throug h th e proces s would  

 
21  be entitled ,  i s  not  entitle d unti l  the y go through  
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1 th e process .  They'r e jus t  eligible.  

 
2 So tha t  was Audrey' s point.  

 
3 The poin t  I  was makin g on thi s one  

 
4 yesterda y i s jus t  th e distinctio n betwee n lik e an 

 
5 accommodatio n whic h woul d be convenien t  and would  

 
6 be helpful ,  versu s tha t  whic h i s  legall y required,  

 
7 becaus e makin g clea r  tha t  thi s i s onl y  covering  

 
8 thos e accommodation s whic h ar e legall y  required  

 
9 under ,  whethe r  it' s  IDEA or  504 ,  or  Titl e VI ,  or  

 
10  some othe r  existin g civi l  right s  la w tha t  requires  

 
11  tha t  i t  be provided ,  i s differen t  tha n just  

 
12  eligibl e fo r  lik e a chil d who woul d bette r  be able  

 
13  t o demonstrat e i f  the y had more time .  Maybe 

 
14  they'r e eligibl e but  they'r e not  entitled .  They  

 
15  don' t  hav e tha t  lega l  requiremen t  attache d to  

 
16  them.  

 
17  MS.  PODZIBA:  What  I' d lik e t o do is  

 
18  hol d of f  th e discussio n on thi s unti l  we hav e a 

 
19  lega l  opinio n abou t  it ,  becaus e we may be - -  I  

 
20  thin k tha t  jus t  frame s th e discussio n tha t  we're  

 
21  goin g t o have.  
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1 So al l  of  tha t  paragrap h thre e will  

 
2 come t o us fo r  furthe r  discussion.  

 
3 So,  on 4A we'r e goin g t o hol d of f  on 

 
4 paragrap h E at  th e botto m of  Page 6.  So we'll  

 
5 come bac k t o tha t  some tim e afte r  lunch ,  after  

 
6 everyone' s  had a chanc e t o reall y revie w the  

 
7 propose d definition.  

 
8 So,  Patrick ,  I  thin k tha t  makes us  

 
9 read y t o go t o 4B.  

 
10  MR.  ROONEY:  Ok.  4B.  I  imagin e we'll  

 
11  hav e a goo d discussio n on 4B.  

 
12  So,  befor e I  begin ,  I'l l  do a little  

 
13  bi t  of  an overview .  I  wil l  poin t  out  tha t  some of  

 
14  th e languag e i n Issu e Paper  4B has been covered  

 
15  previously ,  so ,  we won' t  actuall y hav e t o talk  

 
16  abou t  al l  thos e language s tha t  ar e i n here .  We 

 
17  can jus t  tak e th e firs t  pag e and a hal f  or  so.  

 
18  But  4B,  and I  jus t  want  t o ste p bac k a 

 
19  littl e bi t  and remin d us of  t he discussio n we had  

 
20  tw o weeks ago when we starte d this ,  thi s i s about  

 
21  th e requiremen t  that' s  i n th e ESSA tha t  state s may 

Page 56 



DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the work product of the 
subcontractor. The Department has determined that the transcript contains errors, including typographical errors, errors in attribution, and other 
errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfortunately, the Department is unable to 
correct the vast majority of these errors because there is no recording or other reliable source that could be used to produce a more accurate 
transcript. Consequently, the Department is making this transcript publicly available, despite the errors, consistent with its prior commitment to 
make such a transcript available; but the Department cautions that in no case should it be relied upon for purposes of verbatim citation of 
statements made during negotiated rulemaking. 
 

 

 
 

1 not  asses s more tha n one percen t  of  kid s on the  

 
2 alternat e assessmen t  base d on alternate  

 
3 achievemen t  standard s fo r  student s  wit h th e most  

 
4 significan t  cognitiv e disabilities .  And that's  

 
5 th e las t  tim e I' m goin g t o sa y tha t  bi g lon g term,  

 
6 alternat e assessments ,  fo r  th e purpos e of  clarity,  

 
7 but  that' s  what  I  mean when I  say that.  

 
8 Thi s  i s  a prett y significan t  change  

 
9 fro m No Chil d Lef t  Behin d t o th e Ever y Student  

 
10  Succeed s Act .  Under  No Chil d Lef t  Behind ,  th e cap  

 
11  was state s coul d asses s as many student s  as they  

 
12  determine d necessar y t o tak e an alternate  

 
13  assessment ,  but  ther e was a cap on the  

 
14  accountabilit y  sid e on th e percentag e of  kid s who 

 
15  coul d be counte d as proficien t  i n th e state's  

 
16  accountabilit y  system.  

 
17  Under  ESSA,  th e languag e has now made a 

 
18  significan t  chang e on that .  So it' s  no longe r  on 

 
19  th e accountabilit y  side .  It' s  on th e actual  

 
20  percentag e of  kid s who may be assesse d by an 

 
21  alternat e assessment .  And there' s now a 
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1 requiremen t  tha t  state s may not  asses s more than  

 
2 one percen t  of  student s on th e alternate  

 
3 assessment.  

 
4 District s do not  hav e that .  We'l l  talk  

 
5 abou t  tha t  i n a bit ,  but  thi s  i s  done at  th e state  

 
6 level.  

 
7 And I  thin k what  makes this  

 
8 particularl y importan t  fo r  us t o discus s i s that  

 
9 we talke d abou t  thi s las t  time ,  and I  thin k you  

 
10  hav e th e dat a tha t  we gav e yo u dat a th e las t  time  

 
11  on th e rang e of  state s and wher e the y fal l  and how 

 
12  many ar e testin g more tha n one percen t  currently,  

 
13  whic h obviousl y  the y can do and they'v e been doing  

 
14  becaus e ther e wasn' t  a cap on how many districts  

 
15  wer e tested.  

 
16  But  currentl y  a lo t  of  state s ar e over  

 
17  one percent ,  and thi s wil l  hav e t o be a chang e in  

 
18  thei r  processe s or  a repeate r  - -  somethin g will  

 
19  hav e t o chang e i n orde r  fo r  the m t o get  unde r  one  

 
20  percen t  of  childre n bein g assessed.  

 
21  We spen t  a fai r  bi t  of  tim e i n th e last  
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1 discussio n talkin g abou t  one percen t  and whether  

 
2 tha t  was th e righ t  number  and wher e tha t  came 

 
3 from .  I' d lik e th e committe e t o not  spen d a lot  

 
4 of  tim e on that .  I  thin k Congres s was ver y  clear  

 
5 tha t  one percen t  i s  th e ca p now.  That' s  written  

 
6 int o th e statute .  I  thin k  ther e was research  

 
7 behin d tha t  when we came up wit h th e regulations  

 
8 bac k i n 2002 ,  and I  thin k there' s competing  

 
9 researc h abou t  what  th e righ t  percentag e was.  It  

 
10  was one percen t  i n th e regulations .  Now it' s in  

 
11  th e statute .  So now i t  i s  a ca p tha t  i s  i n the  

 
12  la w fo r  us.  

 
13  I  thin k why it' s importan t  t o hav e this  

 
14  conversatio n is ,  yo u know,  th e Secretar y - -  it  

 
15  clearl y  has been foun d th e Secretar y  has the  

 
16  authorit y t o waiv e thi s aspec t  of  th e statut e if  

 
17  he or  she deems tha t  necessary .  But  we tak e that  

 
18  cap ver y  seriousl y  i n tha t  tha t  waiver s  shoul d be 

 
19  provide d t o state s when there' s  a rare  

 
20  circumstanc e or  wher e there' s  a clear  

 
21  justificatio n fo r  that ,  and we want  t o make sure  
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1 tha t  al l  student s  ar e bein g appropriatel y assessed  

 
2 and tha t  peopl e ar e makin g th e bes t  assessmen t  for  

 
3 individua l  student s  on th e assessmen t  tha t  makes 

 
4 sens e fo r  them .  And the n we thin k tha t  Congress  

 
5 think s th e statut e shoul d be les s tha n one percent  

 
6 fo r  student s on th e alternat e assessment.  

 
7 We talke d a littl e bi t  yesterda y about  

 
8 i n genera l  how th e fiel d has made significant  

 
9 change s i n th e assessment s  i n orde r  t o follo w the  

 
10  principal s  of  Universa l  Desig n fo r  Learnin g and  

 
11  use computer - base d testin g and providing  

 
12  accessibilit y feature s tha t  ca n provid e more  

 
13  accessibl e test s  and more accommodate d test s that  

 
14  more student s shoul d be abl e t o tak e th e assessed,  

 
15  th e genera l  assessmen t  and wit h accommodations ,  if  

 
16  necessary.  

 
17  So,  becaus e of  that ,  you know,  we're  

 
18  tryin g t o figur e out  th e bes t  way t o focu s on this  

 
19  requiremen t  i n th e statut e tha t  state s not  exceed  

 
20  one percen t  of  student s takin g th e alternate  

 
21  assessment ,  and takin g int o accoun t  thi s ide a that  
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1 th e Secretary ,  yo u know,  i s  suppose d t o be a 

 
2 referenc e tha t  has th e authorit y  t o waiv e that  

 
3 cap.  

 
4 We thin k it' s  helpfu l  t o state s and to  

 
5 th e fiel d and t o th e publi c t o be clea r  abou t  what  

 
6 thos e requirement s  ar e what  thos e circumstances  

 
7 ar e tha t  th e Departmen t  shoul d tak e int o account  

 
8 when considerin g whethe r  a stat e can excee d that  

 
9 one- percen t  cap.  

 
10  So we can tal k throug h th e language .  I  

 
11  jus t  wante d t o se t  tha t  contex t  up that ,  because  

 
12  of  th e uniqu e natur e of  thi s aspec t  of  th e law ,  we 

 
13  do thin k it' s helpfu l  fo r  us t o clarif y  what  the  

 
14  expectation s ar e fo r  a stat e t o therefor e be 

 
15  exclude d wher e the y thin k the y need t o excee d the  

 
16  one- percen t  cap and the y weren' t  goin g t o as k for  

 
17  that.  

 
18  So,  ther e ar e a lo t  of  grea t  thing s on 

 
19  thi s  issu e pape r  i n particular ,  and I  wante d help  

 
20  tr y t o provid e some of  th e fram e and th e context  

 
21  fo r  why the y thin k tha t  i s necessar y and  
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1 appropriat e i n thi s cas e so ther e i s  clarit y  in  

 
2 th e fiel d on what  ar e th e expectation s th e state  

 
3 i s  goin g t o come i n and ask fo r  a waive r  and that  

 
4 an electe d departmen t  i s goin g t o consider ,  so  

 
5 it' s  clea r  t o eac h individua l  state ,  it' s clea r  in  

 
6 th e system s acros s states ,  and it' s clea r  t o the  

 
7 fiel d i n what  th e expectation s ar e that ,  i f  the  

 
8 situatio n wer e t o come t o pass ,  tha t  stat e would  

 
9 need t o meet  i f  i t  exceed s one percent.  

 
10  So,  base d on that ,  I  want  t o walk  

 
11  throug h al l  th e tex t  and the n maybe durin g the  

 
12  discussio n we can brea k i t  int o piece s i n order  

 
13  fo r  us t o tr y t o di g int o this .  But  I  do want  to  

 
14  wal k throug h al l  of  i t  together.  

 
15  So,  I  thin k fo r  our  purpose s i n the  

 
16  discussio n here ,  startin g on Page 3 of  th e issue  

 
17  paper ,  abou t  halfwa y down wit h Number  2 i s the  

 
18  firs t  piec e you hav e not  see n before .  The pieces  

 
19  abov e i t  we talke d abou t  unde r  th e previou s issue  

 
20  paper .  So thi s i s th e firs t  par t  tha t  talk s  about  

 
21  th e requirement s fo r  th e alternat e assessment.  
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1 MS.  PODZIBA:  On Page 2 or  3? 

 
2 MR.  ROONEY:  Sorry ,  on Page 3.  Thank  

 
3 you fo r  tha t  clarification.  

 
4 First ,  you ca n see tha t  th e language  

 
5 trie s t o be consisten t  wit h what  we showed you  

 
6 las t  tim e i n Issu e Paper  Si x abou t  th e full  

 
7 packag e of  th e regulatio n tha t  th e cap i s  not  at  

 
8 th e interva l  tha t  district s may excee d one  

 
9 percent .  But  i f  the y ar e t o excee d one percent,  

 
10  the n the y hav e t o provid e justificatio n t o the  

 
11  state.  

 
12  We adde d at  th e botto m of  Page 3,  

 
13  romanett e ii ,  languag e i n re d tha t  describe s some 

 
14  example s of  reason s tha t  a distric t  may need to  

 
15  excee d one percent .  Thes e ar e not  designe d t o be 

 
16  prescriptive .  They'r e not  designe d t o be 

 
17  exhaustive .  We talke d a littl e abou t  these  

 
18  example s i n th e las t  sessio n as thing s tha t  may 

 
19  caus e a distric t  t o excee d one percent .  But ,  you  

 
20  know,  I' m sur e we can come up wit h bette r  idea s if  

 
21  possible .  I  don' t  thin k it' s  helpfu l  i n the  
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1 regulatio n t o tr y t o be exhaustive .  I  don' t  think  

 
2 you coul d do that .  I  don' t  thin k it' s  necessary,  

 
3 but  I  do thin k it' s necessar y t o clarif y  some 

 
4 possibl e scenario s i n whic h a distric t  may exceed  

 
5 one percent.  

 
6 Now,  I'l l  poin t  out  tha t  thi s language  

 
7 her e we actuall y  copie d fro m a differen t  par t  of  

 
8 th e regulation .  So i n th e regulation s wher e we 

 
9 define d "afte r  yearl y progress "  fo r  the  

 
10  accountabilit y  system s i n our  curren t  reg s ar e now 

 
11  no longe r  necessar y becaus e tha t  accountability  

 
12  firs t  change d when we had th e ca p of  one percent  

 
13  i n th e curren t  regulations ,  and state s fel t  it  

 
14  woul d be sufficien t  i f  we include d thi s language  

 
15  i f  district s wer e goin g t o be aske d t o excee d one  

 
16  percen t  of  kid s t o be proficien t  i n English  

 
17  languag e assessment s tha t  woul d be give n by the  

 
18  state .  We copie d tha t  re g f r om 200.1 6 and moved 

 
19  i t  t o 200.6 ,  so thes e example s now appl y i n this  

 
20  scenario .  So that' s  wher e thos e came from .  I  

 
21  jus t  wante d t o put  tha t  cont ent  out  ther e fo r  you.  
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1 Second ,  i f  yo u loo k ther e on Page 4 and  

 
2 5 - -  actually ,  sorry ,  romanett e ii i  on th e to p of  

 
3 Page 4,  I  thin k Thomas had th e suggestio n th e last  

 
4 tim e t o clarif y th e languag e and th e statute .  The 

 
5 bol d blu e you ca n see ther e - -  oh,  no.  

 
6 Yes,  sorry ,  i n romanett e iii ,  the  

 
7 statut e talke d abou t  al l  LEAs tha t  submitte d --  

 
8 al l  LEAs tha t  excee d one percent ,  the n th e state  

 
9 has t o provid e oversigh t  of  thos e LEAs.  The 

 
10  previou s languag e wasn' t  exactl y  what  th e statute  

 
11  had ,  and so Thomas suggeste d tha t  we go bac k and  

 
12  clarif y  this ,  tha t  it' s al l  district s tha t  exceed  

 
13  one percen t  tha t  th e stat e shoul d be providing  

 
14  oversight .  So we clarifie d tha t  i n romanett e iii.  

 
15  And the n Number  4 i s wher e we get  into  

 
16  th e requirement s fo r  th e stat e cap .  I' m goin g to  

 
17  wal k throug h i t  as  a piece ,  and the n we can pull  

 
18  i t  apar t  and peopl e can as k questions ,  or  people  

 
19  can discus s th e differen t  section s of  it.  

 
20  First ,  becaus e thi s i s  a waiver ,  and  

 
21  typicall y th e way a waive r  sh oul d wor k i s tha t  it  
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1 be prospectiv e tha t  i f  a stat e identifie d it s need  

 
2 t o waiv e somethin g i n th e la w and the n come i n and  

 
3 ask fo r  somethin g t o be waive d and th e Department  

 
4 approv e tha t  waive r  befor e i t  makes tha t  chang e in  

 
5 th e system ,  we as k tha t  - -  we thin k thi s  need s to  

 
6 be prospective.  

 
7 We thin k state s nee d t o identif y that  

 
8 the y wil l  be exceedin g th e one percen t  and then  

 
9 come i n wit h th e reques t  bef or e the y giv e the m the  

 
10  tes t  and determin e whethe r  t o gran t  th e waiver.  

 
11  So you ca n se e romanett e i  tha t  we 

 
12  requir e tha t  th e stat e submi t  th e waive r  request  

 
13  at  leas t  ninet y  day s prio r  t o th e star t  of  the  

 
14  state' s  testin g window.  

 
15  I  wil l  sa y ther e i s a sligh t  disconnect  

 
16  her e wit h th e waive r  provision s i n genera l  i n the  

 
17  statut e i n th e ESSA tha t  say s th e Departmen t  has  

 
18  one hundre d and twent y day s t o ac t  on a waiver  

 
19  request.  

 
20  I  thin k th e reaso n we us e ninet y days  

 
21  here ,  and we ar e ope n t o discussio n on this ,  is  
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1 jus t  kin d of  thinkin g abou t  t he timin g of  when the  

 
2 stat e may hav e th e dat a t o kno w i t  need s t o exceed  

 
3 one percent ,  and submittin g tha t  t o us ,  tha t  tries  

 
4 t o giv e some flexibilit y  fo r  state s t o get  that  

 
5 dat a i n tim e t o submi t  it ,  but  the n als o givin g us  

 
6 enoug h tim e revie w tha t  reques t  and make a 

 
7 decisio n befor e th e assessmen t  can be developed.  

 
8 So tha t  i s what  we'r e tryin g t o balanc e in  

 
9 romanett e i.  

 
10  And the n ther e ar e thre e piece s behind  

 
11  tha t  of  what  ar e include d i n th e state' s  request,  

 
12  and I' m goin g t o tak e eac h of  the m separately.  

 
13  They'r e followin g i n th e paper ,  eac h of  

 
14  th e romanette s i s a differen t  aspec t  of  the  

 
15  application .  So romanett e i i  i s  abou t  including  

 
16  data .  So th e stat e shoul d be abl e t o provid e data  

 
17  i n th e previou s year ,  lookin g backwards ,  abou t  the  

 
18  need t o excee d one percent .  So the y shoul d be 

 
19  lookin g t o identif y tha t  ther e i s not  a 

 
20  disproportiona l  number  of  kid s takin g the  

 
21  alternat e assessment ,  and th e languag e references  
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1 ar e i n th e ESSA,  th e statute .  1111 C A,  B and D 

 
2 referenc e th e subgroups ,  majo r  racia l  and ethnic  

 
3 group s i n th e state ,  Englis h learnin g statu s and  

 
4 socioeconomi c status .  The onl y one that' s  missing  

 
5 i s th e C,  whic h i s  actuall y childre n with  

 
6 disabilities .  So i t  makes sens e tha t  th e other  

 
7 subgroup s ar e include d and ar e capture d her e in  

 
8 thi s  romanette.  

 
9 Then th e secon d piec e unde r  this  

 
10  romanett e i s  tha t  the y ensur e tha t  the y include  

 
11  al l  th e student s i n th e assessmen t  system ,  both  

 
12  fo r  th e all - studen t  grou p at  th e stat e level ,  and  

 
13  the n als o fo r  childre n wit h disabilities ,  in  

 
14  particular .  So thi s assessmen t  i s abou t  children  

 
15  wit h disabilities.  

 
16  The purpos e her e i s  tha t  we want  to  

 
17  make sur e al l  kid s ar e include d i n the  

 
18  assessments ,  whic h i s obviousl y an important  

 
19  componen t  of  makin g sur e you hav e valid  

 
20  informatio n acros s al l  of  th e school s and across  

 
21  al l  of  you r  districts ,  and we want  t o make sure  
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1 tha t  kid s ar e not  bein g preclude d fro m th e system.  

 
2 That  woul d be a concer n fo r  us.  

 
3 The secon d section ,  romanett e iii ,  i s a 

 
4 se t  of  assurance s wher e th e stat e i s  lookin g at  

 
5 what  i s  happenin g wit h th e distric t  level .  And we 

 
6 focu s thi s  piec e on tw o aspect s of  district s  that  

 
7 th e stat e shoul d be considering .  The firs t  are  

 
8 district s  tha t  hav e exceede d one percent ,  which  

 
9 makes sense .  A stat e exceedin g one percent ,  most  

 
10  likel y th e district s tha t  excee d one percent ,  our  

 
11  bigges t  portio n of  mat h learning ,  so tha t  they're  

 
12  appropriatel y includin g al l  kid s i n th e right  

 
13  assessment.  

 
14  But  as we jus t  talke d about ,  districts  

 
15  can excee d one percent ,  and ther e may be a really  

 
16  good reaso n fo r  district s  t o want  t o excee d one  

 
17  percent .  I f  you loo k jus t  at  th e distric t  that  

 
18  exceed s one percent ,  tha t  may not  be sufficient.  

 
19  I t  may not  reall y giv e you a sens e of  what's  

 
20  happenin g at  th e stat e level.  

 
21  So th e secon d se t  of  district s tha t  we 
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1 highligh t  i n thi s romanett e i s district s tha t  the  

 
2 stat e - -  I' m sorry .  Right .  At  th e end of  

 
3 romanett e iii ,  "an d any othe r  LEA tha t  th e state  

 
4 determines.. .  participate s i n exceedin g th e cap".  

 
5 And we di d not  defin e this .  We purposel y di d not  

 
6 defin e thi s  as we assumed thi s  migh t  chang e from  

 
7 stat e t o state ,  and we wante d t o giv e th e state  

 
8 some discretio n t o figur e out  what  thi s  migh t  mean 

 
9 i n thei r  context.  

 
10  But ,  yo u know,  th e state s shoul d be 

 
11  workin g wit h thei r  district s  t o figur e out  or  make 

 
12  sur e they'r e providin g th e guidanc e fo r  their  

 
13  school s  and t o make sur e tha t  the y ar e not  being  

 
14  inappropriatel y assessed.  

 
15  So thes e assurance s focu s the n on those  

 
16  group s of  districts ,  thos e tw o groups ,  that  

 
17  they'r e makin g sur e the y meet  th e guideline s that  

 
18  we discusse d yesterda y i n Issu e Paper  4A tha t  they  

 
19  didn' t  increas e th e student s who ar e takin g the  

 
20  alternat e assessmen t  unles s th e stat e can document  

 
21  tha t  ther e i s  a highe r  prevalenc e of  suc h students  
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1 who nee d alternat e assessment s and tha t  the  

 
2 district s  ar e not  disproportionatel y  assessin g any  

 
3 student s not  on alternat e assessments ,  and that's  

 
4 fro m th e previou s romanette.  

 
5 Then th e thir d romanette ,  th e romanette  

 
6 iv ,  whic h appear s on Page 5 of  th e issu e paper ,  is  

 
7 abou t  th e state' s  pla n and timelin e t o improve  

 
8 implementatio n of  th e stat e guidelines .  The 

 
9 assumptio n i s  tha t  thi s  waive r  woul d be granted  

 
10  fo r  one yea r  and tha t  t he stat e woul d be providing  

 
11  informatio n abou t  how the y ar e goin g t o come into  

 
12  complianc e wit h what' s  i n th e ESSA t o asses s one  

 
13  percen t  or  fewe r  kid s on an alternat e assessment.  

 
14  So thes e thre e bullet s  ar e focuse d on 

 
15  improvin g implementatio n of  th e guideline s or  

 
16  identifyin g who shoul d be i n an alternate  

 
17  assessment ,  providin g oversigh t  fo r  district s that  

 
18  excee d one percen t  or  tha t  th e stat e identifie s  as  

 
19  significantl y  (unintelligible )  one percent ,  and  

 
20  als o plan s tha t  addres s any disproportionality  

 
21  tha t  the y identif y  as a proble m withi n their  
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1 state.  

 
2 So I  kno w we'r e goin g t o hav e a lo t  of  

 
3 discussio n on this ,  so I  jus t  wante d t o giv e us a 

 
4 chanc e t o wal k throug h al l  th e piece s together .  I  

 
5 do want  t o make sur e we'r e th i nkin g abou t  thi s  as  

 
6 a packag e of  what  th e stat e woul d hav e t o submit  

 
7 i n orde r  t o hel p identif y th at  i t  reall y does need  

 
8 t o excee d one percent.  

 
9 We ar e tryin g t o be clea r  tha t  the  

 
10  statu e say s one percent ,  and we ar e tryin g to  

 
11  maintai n tha t  distinctio n fo r  al l  states ,  t o say  

 
12  we'r e not  goin g t o jus t  waiv e thi s requirement,  

 
13  tha t  we want  t o se t  expectation s tha t  i t  has t o be 

 
14  rar e and adequatel y  justifie d t o excee d one  

 
15  percent.  

 
16  MS.  PODZIBA:  I  think ,  jus t  t o hel p in  

 
17  our  discussion ,  I' m goin g t o sugges t  tha t  we start  

 
18  wit h question s and comments and concern s on 

 
19  Paragraph s 2 and 3,  and the n probabl y tak e a break  

 
20  and star t  on th e waive r  section.  

 
21  So,  I  see a lo t  of  cards ,  but  ar e there  
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1 particula r  comments or  question s on Paragraph s 2 

 
2 and 3? 

 
3 Ther e ar e card s up.  I' m assumin g --  

 
4 MR.  RUELAS:  What  page i s  that?  

 
5 MS.  PODZIBA:  So Page 3.  Paragrap h Two 

 
6 i s kin d of  i n th e middle .  It' s  th e beginnin g of  

 
7 th e tex t  tha t  we haven' t  see n i n 4A and the n up to  

 
8 but  not  includin g Paragrap h 4.  So i t  end s at  

 
9 romanett e ii i  on Page 4.  

 
10  So question s and comments on that?  

 
11  Janel?  

 
12  MS.  GEORGE:  Jus t  a clarifyin g question  

 
13  abou t  what  i s  meant  by - -  and I  kno w thi s was 

 
14  base d on previou s discussion ,  but  just  

 
15  clarificatio n on "school ,  community ,  or  home 

 
16  program s i n th e LEA tha t  hav e draw n larg e numbers  

 
17  of  familie s of  student s wit h th e most  significant  

 
18  cognitiv e disabilities".  

 
19  Jus t  and exampl e or  an explanatio n of  

 
20  what  tha t  coul d entail ,  what  tha t  means.  

 
21  MR.  HAGER:  So I  thin k par t  of  what  
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1 we'r e thinkin g i s ther e coul d be an are a i n the  

 
2 stat e wher e there' s  a reha b hospita l  or  something  

 
3 els e that ,  you know,  familie s  ar e likel y  t o live  

 
4 i n tha t  genera l  are a becaus e of  th e progra m that's  

 
5 bein g offered ,  and so as a resul t  the y hav e a 

 
6 highe r  incidenc e of  student s who woul d meet  the  

 
7 definitio n of  student s  wit h th e most  significant  

 
8 cognitiv e disabilities.  

 
9 MS.  PODZIBA:  Alvin?  

 
10  MR.  WILBANKS:  On Page 4,  2A,  

 
11  "disproportionality "  concern s me i n tha t  tha t  is  

 
12  not  i n th e statute ,  and it' s my understandin g that  

 
13  that' s bein g looke d at  and I  woul d be implying  

 
14  tha t  I  thin k thi s i s  a limite d - -  whethe r  or  not  

 
15  you get  --  

 
16  MS.  PODZIBA:  Excus e me,  Alvin ,  could  

 
17  you hol d of f  on that ,  becaus e I' m goin g t o get  to  

 
18  tha t  sectio n afte r  th e break.  

 
19  So we'r e abov e tha t  up t o but  not  

 
20  includin g Paragrap h 4,  whic h t hat  follow s from.  

 
21  So jus t  th e ver y to p of  Page 4,  and  
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1 I'l l  get  yo u firs t  fo r  th e waiver ,  so tha t  - -  ok.  

 
2 Lynn?  

 
3 MS.  GOSS:  Mine' s jus t  kin d of  a 

 
4 technica l  question .  I' m new t o al l  thi s and I've  

 
5 learne d a lo t  i n thi s whol e process ,  but  can you  

 
6 explai n t o me exactly ,  i f  somethin g i s  in  

 
7 regulator y  text ,  and the n i f  it' s i n a guideline,  

 
8 i f  th e guidelin e ca n hav e a "must "  i n it ,  so just  

 
9 t o kin d of  maybe clarif y  th e difference s i n how 

 
10  it' s  weighte d and what  shoul d be where?  

 
11  I  jus t  am kin d of  curiou s as t o how.  

 
12  I s my questio n clear?  

 
13  MS.  RIGLING:  Ar e you reactin g to  

 
14  specifi c tex t  here?  

 
15  MS.  GOSS:  Well ,  jus t  kin d of  in  

 
16  general .  Lik e I'l l  hear  thing s,  Like ,  well ,  i t  

 
17  shoul d be i n th e guidelines.  

 
18  MS.  RIGLING:  Ok.  

 
19  MS.  GOSS:  So,  i f  it' s i n the  

 
20  guidelines ,  ca n ther e be a "mus t  do" ? So i f  there  

 
21  ar e consequence s - -  i f  you hav e a guidelin e and  
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1 you don' t  follo w thos e guidelines ,  ar e there  

 
2 consequence s dependin g on how i t' s  writte n into  

 
3 th e regulator y  text ? I  gues s that' s my question.  

 
4 MS.  RIGLING:  I f  it' s  i n the  

 
5 regulator y tex t  and it' s  a "must, "  onc e th e regs  

 
6 become final ,  the n tha t  woul d become a requirement  

 
7 i n th e respectiv e regulator y  entity ,  jus t  as i f  it  

 
8 was i n th e statute .  So i t  essentiall y has the  

 
9 forc e and effec t  of  law.  

 
10  Her e i n romanett e ii ,  wher e we hav e a 

 
11  "suc h as, "  that' s meant  t o be guidanc e withi n the  

 
12  regulation.  

 
13  We also ,  and I  thin k Richar d has  

 
14  probabl y more tha n anyon e suggeste d tha t  there' s  a 

 
15  number  of  topic s tha t  we'v e talke d abou t  that  

 
16  woul d be more appropriat e bein g guidance .  What  he 

 
17  means by tha t  is ,  th e detai l  probabl y woul d not  be 

 
18  include d i n th e regulation ,  so i t  wouldn' t  have  

 
19  th e forc e and effec t  of  law.  

 
20  What  th e guidanc e does i s  i t  interprets  

 
21  th e reg s or  th e statute .  It' s  generall y the  
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1 Department' s bes t  interpretatio n of  what  i t  means.  

 
2 I t  i s  non- regulatory ,  meanin g i t  does not  hav e the  

 
3 forc e and effec t  of  law.  

 
4 I f  i t  use s th e wor d "must, "  the n that  

 
5 "must "  shoul d als o reflec t  a statutor y  or  

 
6 regulator y  requirement .  That' s at  leas t  our  

 
7 guidin g principal.  

 
8 Maybe sometime s we make a mistake .  But  

 
9 i f  we use th e wor d "must "  i n Guidance ,  i t  should  

 
10  hav e a basi s i n th e statut e or  reg .  Otherwise,  

 
11  guidanc e shoul d be helpfu l  informatio n fo r  the  

 
12  respectiv e entit y  t o use i n orde r  t o implemen t  the  

 
13  progra m s.  

 
14  It' s  not  meant  t o add additional  

 
15  requirements .  It' s meant  t o giv e examples,  

 
16  hopefu l  clarification ,  but  not  somethin g that  

 
17  you'r e require d t o follow.  

 
18  Unles s i t  say s "must, "  and the n it  

 
19  shoul d relat e t o a statutor y  or  a regulatory  

 
20  require.  

 
21  MS.  PODZIBA:  Ron? 
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1 MR.  HAGER:  And I  hav e tw o on Page 3.  

 
2 The firs t  one actuall y i s abo ve Number  2,  so it's  

 
3 fo r  one ,  but  anyway I  put  i t  i n issu e paper  

 
4 yesterday .  Anyway but  you hav e one ,  the n you have  

 
5 whateve r  th e sublette r  i ,  i i  and iii .  Now it' s my 

 
6 understandin g tha t  th e statut e als o require s that  

 
7 th e assessment s includ e a UDL t o th e extent  

 
8 feasible .  I' m assumin g tha t  tha t  shoul d go in  

 
9 her e as well ,  or  i s ther e some othe r  place?  

 
10  Becaus e thi s  i s th e criteri a fo r  th e alternate  

 
11  assessments .  Or  do you hav e tha t  somewher e else?  

 
12  But  i t  seems i t  woul d fi t  here ,  so it 's  

 
13  jus t  a questio n of  --  

 
14  MR.  ROONEY:  I  understand .  I n 200.2  

 
15  ar e th e requirement s fo r  al l  th e assessments .  It  

 
16  say s the y must  be consisten t  wit h th e principals  

 
17  of  th e Universa l  Desig n fo r  Learnin g and al l  of  

 
18  th e assessment s i n 200.6 ,  th e technical  

 
19  requirement s ar e covere d i n 200.2.  

 
20  And jus t  t o remin d you ,  we talke d about  

 
21  thi s  languag e abov e Number  2 on Page 3,  romanette  
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1 iii ,  ther e was a suggestio n actuall y  about  

 
2 changin g it .  Thi s  doesn' t  encompas s that  

 
3 discussio n tha t  we had yesterday.  

 
4 MS.  PODZIBA:  Di d you hav e another  

 
5 question?  

 
6 MR.  HAGER:  I  did .  So I  apologiz e for  

 
7 not  raisin g i t  yesterday.  

 
8 But  anyway ,  th e othe r  one is ,  it's  

 
9 thre e - -  well ,  romanett e two ,  New Information.  

 
10  Now yo u use d th e phrase ,  when yo u introduce d that  

 
11  topic ,  tha t  th e district s wil l  hav e t o provid e the  

 
12  informatio n t o review ,  and the n on th e nex t  page  

 
13  ove r  yo u tal k  abou t  require d information.  

 
14  So I  don' t  kno w i f  yo u want  t o make it  

 
15  clea r  tha t  the y requir e and revie w any  

 
16  information ,  or  tha t  th e stat e require s th e school  

 
17  distric t  t o provid e th e informatio n and the n the  

 
18  stat e review s th e information.  

 
19  I' m jus t  tryin g to ,  yo u know,  kin d of  

 
20  add i n some languag e tha t  you put  in ,  but  it' s not  

 
21  i n thi s  proposal.  
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1 MR.  ROONEY:  I  don' t  kno w tha t  we're  

 
2 oppose d t o tha t  language .  I  als o poin t  t o Thomas'  

 
3 poin t  earlie r  abou t  unnecessar y words.  

 
4 Presumabl y i f  th e stat e i s goin g to  

 
5 revie w th e information ,  tha t  wil l  hav e been  

 
6 submitte d i n some way i n orde r  fo r  tha t  t o be 

 
7 reviewed.  

 
8 Also ,  th e ESSA,  th e statut e doe s not  

 
9 requir e tha t  th e stat e approv e th e distric t  to  

 
10  excee d one percent .  Ther e i s no cap officially.  

 
11  They'r e jus t  askin g that ,  i f  i t  exceed s one  

 
12  percent ,  tha t  informatio n th e stat e woul d then  

 
13  revie w t o provid e oversite.  

 
14  MS.  PODZIBA:  Ok,  Liz?  

 
15  MS.  KING:  Yeah,  I  jus t  wante d t o add a 

 
16  romanett e i v tha t  i s abou t  jus t  - -  sorry ,  right  

 
17  her e abov e - -  righ t  befor e th e four ,  the  

 
18  regulator y  --  

 
19  MS.  PODZIBA:  Afte r  romanett e iii.  

 
20  MS.  KING:  Yeah,  so afte r  ii i  add  

 
21  romanett e iv ,  tha t  i s  make al l  of  thi s information  
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1 publicall y available ,  jus t  fo r  th e sak e of  

 
2 transparency .  The expectatio n i s  tha t  this  

 
3 proces s i s  meant  t o be a transparen t  process?  

 
4 MS.  PODZIBA:  Any respons e t o that  

 
5 proposal?  

 
6 MR.  AHART:  I t  alread y is ,  isn' t  it?  

 
7 MR.  PAYMENT:  So ar e yo u askin g --  

 
8 that' s my understanding ,  too ,  i t  alread y is .  But  

 
9 ar e yo u askin g fo r  somethin g affirmativ e t o make 

 
10  i t  available ? I f  it' s  availabl e some plac e and  

 
11  subjec t  t o FOIA,  you ca n probabl y reques t  it ,  but  

 
12  it' s  not  i n one consolidate d plac e wher e yo u can  

 
13  get  t o it.  

 
14  Ar e you askin g t o make i t  an 

 
15  affirmativ e effor t  t o make i t  available?  

 
16  MS.  KING:  Yes,  an affirmativ e effort  

 
17  t o make i t  available .  Whethe r  yo u put  i t  on the  

 
18  websit e or  tha t  sor t  of  thi ng,  I  don' t  know.  Yes,  

 
19  publicall y  available.  

 
20  MS.  PODZIBA:  Othe r  respons e t o that  

 
21  proposal ? I s ther e anyon e fo r  whom it' s  not  
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1 acceptable?  

 
2 Alvin.  

 
3 MR.  WILBANKS:  I t  seems t o me when you  

 
4 use "suc h as, "  that' s  creatin g a lo t  of  confusion,  

 
5 makin g i t  "bu t  not  limite d to, "  fo r  the  

 
6 student s --  

 
7 MS.  PODZIBA:  Wait ,  wher e i s that?  

 
8 MS.  BRIGGS:  On Page 3,  th e lef t  side.  

 
9 MS.  PODZIBA:  So as relate s t o the  

 
10  proposa l  t o make i t  publicl y available?  

 
11  MR.  WILBANKS:  I  was goin g t o use "such  

 
12  as ,  but  not  limite d to".  

 
13  MS.  PODZIBA:  So you'r e proposin g "as,  

 
14  but  not  limite d to"?  

 
15  MR.  WILBANKS:  I  woul d propos e tha t  we 

 
16  not  use th e standalon e "suc h as."  

 
17  MS.  PODZIBA:  Any othe r  discussio n of  

 
18  make inf o publicl y  available ? I t  sound s like  

 
19  that' s acceptabl e t o everyone.  
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1 ther e ar e any confidentialit y  issue s wit h regard  

 
2 t o that?  

 
3 MS.  KING:  No --  

 
4 MS.  JACKSON:  They'r e not ? Ok,  cool.  

 
5 MS.  KING:  Yeah,  thi s  i s  onl y at  an LEA 

 
6 level.  

 
7 MR.  ROONEY:  So,  can I  jus t  clarify .  I  

 
8 thin k ther e ar e some LEAs th at  ar e ver y  small ,  and  

 
9 I  thin k Ric h i s  havin g th e same reactio n as me,  

 
10  tha t  not  jus t  smal l  charte r  schools ,  but  also  

 
11  particularl y i n some of  our  state s wit h rural  

 
12  areas ,  thi s  may be - -  i t  woul d be an issu e fo r  the  

 
13  state.  

 
14  And we explicitl y sa y tha t  one of  the  

 
15  reason s we may ask fo r  th e state s t o excee d one  

 
16  percen t  at  th e distric t  leve l  i s  tha t  you'v e got  a 

 
17  smal l  number  of  student s i n you r  tested  

 
18  population ,  so i f  you coul d recrui t  kid s wit h the  

 
19  most  significan t  cognitiv e disabilities ,  that  

 
20  woul d tak e yo u ove r  one percent.  

 
21  I  do thin k we need t o make sur e we be 
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1 carefu l  abou t  FERPA connection s fo r  small  

 
2 populations .  I  don' t  kno w tha t  of f  th e to p of  my 

 
3 head we'v e got  a - -  well ,  Jud y i s makin g an 

 
4 exception .  I  thin k  i t  need s t o be ru n by our  

 
5 FERPA,  th e Federa l  Educatio n and Privac y Act,  

 
6 Unite d State s v FERPA. 

 
7 So we may want  t o chec k on that  

 
8 languag e t o make sur e we'v e got  th e righ t  caveat  

 
9 fo r  that ,  but  I  do thin k that' s  probabl y important  

 
10  fo r  us t o hav e i n there.  

 
11  MS.  PODZIBA:  Tony ,  do you hav e a 

 
12  questio n on this?  

 
13  MR.  EVERS:  Jus t  a question .  Who is  

 
14  submittin g what?  

 
15  MS.  KING:  Sorry ,  so ,  i t  coul d be - -  so  

 
16  her e i t  wil l  rea d " a stat e must  make publically  

 
17  available "  informatio n i n i  throug h iii.  

 
18  MS.  RIGLING:  Jus t  t o be clear ,  this  

 
19  i s not  somethin g t o us .  Thi s  i s  somethin g either  

 
20  th e stat e or  th e district s  woul d hav e t o make 

 
21  publicl y available.  
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1 The stat e i s our  grantee ,  so I  think  

 
2 th e expectatio n woul d be tha t  th e stat e makes this  

 
3 informatio n publicall y  available .  But  i t  would  

 
4 not  be somethin g tha t  i s reporte d t o the  

 
5 Department .  Thi s woul d be someth i ng th e states  

 
6 woul d make availabl e i n some manner  as th e state  

 
7 deems acceptable.  

 
8 MR.  EVERS:  What  abou t  th e proposal?  

 
9 What  i s th e intentio n of  th e subparagraph?  

 
10  MS.  KING:  So I  wil l  tel l  you the  

 
11  intention ,  and the n let' s agre e t o make sur e that  

 
12  we'r e accomplishin g that.  

 
13  So th e intentio n i s  tha t  an LEA has  

 
14  submitte d informatio n justifyin g thei r  exceeding  

 
15  of  th e one- percen t  cap ,  and we jus t  want  the  

 
16  informatio n tha t  the y ar e submittin g t o justify  

 
17  thei r  exceedin g of  th e cap t o be publically  

 
18  available.  

 
19  For  example ,  an LEA has said ,  We ar e an 

 
20  LEA whic h include s a hospita l  servin g ver y high  

 
21  need ,  fo r  example ,  prematur e children ,  therefore  
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1 we ar e exceedin g th e one- percen t  cap becaus e our  

 
2 populatio n disproportionatel y  fall s  unde r  the  

 
3 categor y of  childre n wit h th e most  significant  

 
4 cognitiv e disabilities .  So we hav e exceede d the  

 
5 one- percen t  cap ,  and thi s i s  why.  

 
6 MS.  PODZIBA:  On thi s  proposal?  

 
7 Derrick?  

 
8 MR.  CHAU:  Actuall y i t  seems lik e when 

 
9 you rea d th e res t  of  th e section ,  i t  talk s about  

 
10  " a stat e must  not  prohibi t  reviewin g information"  

 
11  and the n "provid e appropriat e oversight" .  I  don't  

 
12  now how the y ca n make tha t  informatio n publically  

 
13  available.  

 
14  I' m wonderin g i f  th e publically  

 
15  availabl e piec e i s  reall y abou t  th e waive r  i n that  

 
16  sectio n iv.  

 
17  MS.  KING:  No.  So Derrick ,  I hear  your  

 
18  point ,  and I  thin k you'r e right ,  and I  think  

 
19  actuall y i t  goes i n romanett e two.  

 
20  Because ,  t o Tony' s poin t  of  what  is  

 
21  bein g made available ;  what  i s bein g made available  
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1 i s th e informatio n submitte d provide d under  
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2 romanette  ii.   

 

3 
  

MR.  CHAU: 
 

Ok.  

 

4 
  

MS.  KING:  
 

So maybe that' s wher e it  
 

5 goes .  Becaus e ther e ar e tw o differen t  - -  when we 

 
6 get  t o th e othe r  piece ,  we' d als o lik e t o make 

 
7 availabl e th e state - leve l  information ,  but  her e we 

 
8 jus t  want  t o make availabl e th e LEA- level  

 
9 information.  

 
10  So maybe it' s  "th e stat e must  review  

 
11  and provid e publicl y  th e informatio n submitte d by  

 
12  th e LEA justifyin g th e nee d of  an LEA"...  

 
13  Maybe thos e ar e th e righ t  words.  

 
14  MR.  ROONEY:  So,  loo k at  th e screen  

 
15  wher e Jud y has trie d t o captur e tha t  discussion.  

 
16  (Brie f  pause.)  

 
17  MS.  PODZIBA:  Yeah,  tha t  work s fo r  me.  

 
18  Thomas? 

 
19  MR.  AHART:  My troubl e wit h thi s is  

 
20  relate d t o a discussio n we haven' t  starte d ye t  in  

 
21  tha t  - -  so.  
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1 I  hav e a distric t  tha t  has a 

 
2 seventy - fiv e percen t  povert y rate ,  and we hav e a 

 
3 lo t  of  refug e students ,  and th e chance s of  my 

 
4 distric t  exceedin g th e one percen t  i s  tremendously  

 
5 highe r  tha n or  surroundin g almos t  al l  white  

 
6 ninety - fiv e percen t  uppe r  midd l e incom e families.  

 
7 I f  the y go up t o .9 9 percent ,  that  

 
8 doesn' t  re d fla g anything ,  and th e chance s of  that  

 
9 bein g - -  the y wil l  put  i t  i n an assessmen t  being  

 
10  inappropriatel y implemented ,  i n tha t  context,  

 
11  versu s my distric t  perhap s bumpin g up agains t  one  

 
12  percen t  now and then ,  or  occasionall y goin g over,  

 
13  and the n onl y reportin g out  thos e district s that  

 
14  ar e exceedin g th e one percent ,  t o me flies  in  the  

 
15  fac e of  th e inten t  of  th e legislatio n sinc e the  

 
16  "stat e may not  exceed".  

 
17  Where you hav e concentration s of  

 
18  certai n population s wher e th e appropriatenes s of  

 
19  th e alternativ e assessmen t  i s  more prevalent ,  I  

 
20  woul d sa y tha t  th e bigges t  proble m i n my state,  

 
21  althoug h I  don' t  thin k i t  woul d be exclusiv e i n my 
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1 state ,  i s not  thos e district s  tha t  migh t  be 

 
2 bumpin g up or  creepin g ove r  one percen t  now and  

 
3 again ,  it' s thos e tha t  ar e safel y stayin g under  

 
4 th e one percen t  - -  yo u know,  I  kno w it' s  not  

 
5 necessaril y  a cap ,  but  unde r  th e one - percen t  state  

 
6 cap ,  and hav e lot s  of  freedo m t o inappropriately  

 
7 use th e alternativ e assessment.  

 
8 So I  thin k tha t  th e pressur e i s being  

 
9 misapplie d her e term s of  th e stat e leve l  tryin g to  

 
10  protec t  tha t  one- percen t  cap.  

 
11  MS.  PODZIBA:  I  was goin g t o le t  Audrey  

 
12  get  a comment  i n on that.  

 
13  MS.  JACKSON:  I  was jus t  goin g t o say  

 
14  tha t  I  thin k you'r e right ,  Tom,  and agai n it' s  not  

 
15  i n my are a of  expertis e totally ,  but  I  think  

 
16  you'r e righ t  i n tha t  th e paperwor k and th e burden  

 
17  fo r  providin g explanation s fall s  t o thos e ove r  one  

 
18  percent ,  but  i t  doesn' t  necessaril y mean tha t  no 

 
19  one wil l  be payin g at t entio n t o area s tha t  are  

 
20  disproportionatel y  high ,  becaus e th e state's  

 
21  motivatio n i s t o fal l  withi n th e one percent  
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1 overall.  

 
2 So,  eve n thoug h the y may not  be 

 
3 receivin g paperwor k and justificatio n fro m those  

 
4 unde r  one percent ,  they'r e clearl y  goin g t o be,  I  

 
5 woul d imagine ,  payin g attentio n t o area s tha t  are  

 
6 wel l  abov e what  woul d be expected.  

 
7 MR.  AHART:  Well ,  th e Guidance  

 
8 certainl y doesn' t  sugges t  that .  And par t  of  what  

 
9 I' m tryin g t o protec t  agains t  is ,  onc e again ,  some 

 
10  of  th e programmin g tha t  some high - poverty  

 
11  district s do actuall y attract s more students  

 
12  becaus e of  th e progra m that' s  offered ,  and thi s  is  

 
13  one more suggestio n t o th e publi c tha t  these  

 
14  school s  aren' t  performing.  

 
15  I  woul d argu e tha t  i n many 

 
16  circumstance s tha t  th e district s  ar e performing  

 
17  ver y wel l  and i n fac t  they'r e providin g services  

 
18  tha t  no one els e i s willin g t o provide ,  and hence  

 
19  the y become a magnet  fo r  some of  th e most  

 
20  learning - challenge d students .  And th e message  

 
21  tha t  get s sen t  out  t o t he public ,  althoug h not  
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1 direct ,  has an interna l  continuin g suggestio n that  

 
2 thes e student s  ar e not  bein g serve d well ,  and I  

 
3 thin k you coul d validl y argu e quit e th e opposite.  

 
4 MS.  PODZIBA:  Liz?  

 
5 MS.  KING:  So,  a coupl e of  different  

 
6 things .  I woul d jus t  remin d us ,  we'r e talking  

 
7 abou t  childre n wit h th e most  significan t  cognitive  

 
8 disabilities.  

 
9 MR.  AHART:  Yeah,  so am I.  

 
10  MS.  KING:  So we ar e expectin g a 

 
11  proportionat e representatio n acros s various  

 
12  demographic s and situations .  We'r e talkin g about  

 
13  childre n onl y wit h th e most  sever e cognitive  

 
14  disabilities.  

 
15  And the n th e one thin g I  woul d add i s  I  

 
16  absolutel y agre e wit h yo u tha t  thi s i s not  --  

 
17  eithe r  th e transparenc y her e or  th e one- percent  

 
18  cap her e i s  not  enoug h t o make sur e tha t  all  

 
19  childre n ar e gettin g th e righ t  assessment .  That's  

 
20  absolutel y  tru e and we can' t  put  tha t  weigh t  on 

 
21  here.  
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1 The purpos e of  thi s  i s  t o provid e the  

 
2 informatio n publicly ,  so tha t  i n th e even t  tha t  it  

 
3 i s a justificatio n of  our  explanatio n that  

 
4 everyon e woul d be comfortabl e wit h - -  we can all  

 
5 see tha t  and kno w tha t  and understan d tha t  - -  and  

 
6 i f  it' s an explanatio n tha t  indicate s th e children  

 
7 ar e not  bein g wel l  served ,  we ca n al l  se e and know 

 
8 and understan d that ,  too.  

 
9 So I  thin k th e fea r  i s tha t  allowing  

 
10  thi s  t o happe n kin d of  i n th e dar k of  night ,  which  

 
11  i s  sor t  of  what  - -  not  eve n - -  I  mean,  thi s  i s  not  

 
12  changin g th e forc e of  la w i n th e - -  thi s  i s not  

 
13  creatin g a new cap ,  thi s i s not  creatin g new state  

 
14  authorit y t o crac k down on an LEA,  or  advocate  

 
15  authority ,  yo u know,  i n th e contex t  of  suin g under  

 
16  civi l  right s  la w or  th e federa l  governmen t  or  

 
17  anybod y else.  

 
18  Thi s  i s  makin g publicl y availabl e the  

 
19  process ,  so ther e i s  a greate r  opportunit y  to  

 
20  understan d and se e thi s sor t  of  justificatio n and  

 
21  rationale.  
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1 So,  I  wil l  say ,  fo r  example ,  i f  the  

 
2 justificatio n and rational e were ,  We serv e a high  

 
3 concentratio n of  childre n i n poverty ,  I  think  

 
4 prett y  clearly ,  withi n a variet y  of  communities,  

 
5 tha t  woul d be looke d at  as not  sufficient  

 
6 justification.  

 
7 Now th e stat e hopefull y wil l  als o look  

 
8 at  tha t  and recogniz e tha t  as a misapplicatio n of  

 
9 th e alternat e assessment ,  right ,  but  this  

 
10  informatio n need s t o be made transparently  

 
11  available.  

 
12  MS.  PODZIBA:  Let  me giv e Jane l  --  

 
13  MS.  GEORGE:  Sure .  Jus t  a quic k point  

 
14  t o Thomas'  concern .  I  agai n thin k  tha t  this  

 
15  informatio n wil l  provid e more clarity ,  more  

 
16  transparency ,  whic h i s definitel y th e point.  

 
17  We'r e certainl y - -  and I  don' t  think  

 
18  you i n any way wer e implyin g tha t  hig h numbers,  

 
19  fo r  example ,  of  refuge e student s  automatically  

 
20  means yo u hav e hig h number s of  student s  with  

 
21  intellectua l  disabilities .  I  don' t  thin k --  
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1 MR.  AHART:  No,  I'm  

 

 
 

not  sayin g that.  
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2 MS.  GEORGE:  - -  you wer e implyin g that  

 
3 at  all.  

 
4 MR.  AHART:  I' m not  sayin g that.  

 
5 MS.  GEORGE:  I  thin k th e implication  

 
6 was tha t  i f  you'r e dealin g wit h different  

 
7 population s wit h challenges ,  tha t  information  

 
8 migh t  be misinterpreted.  

 
9 Agai n we'r e talkin g abou t  a ver y narrow  

 
10  exceptio n of  student s  wit h th e most  significant  

 
11  cognitiv e disabilities .  And i f  anything ,  I  think  

 
12  th e more transparen t  th e informatio n abou t  the  

 
13  student s you'r e servin g shoul d hel p infor m the  

 
14  publi c abou t  some of  thos e challenges .  But  again,  

 
15  that' s  a ver y smal l  segment  of  th e population.  

 
16  And I  do hea r  you i n term s of  some 

 
17  time s informatio n i s  misinterpreted ,  but  it' s  my 

 
18  hope tha t  i t  wil l  rea l l y kin d of  lis t  and provide  

 
19  more transparenc y abou t  th e differen t  populations  

 
20  tha t  LEAs ar e servin g and th e differen t  challenges  

 
21  tha t  they'r e face d with.  



DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the work product of the 
subcontractor. The Department has determined that the transcript contains errors, including typographical errors, errors in attribution, and other 
errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfortunately, the Department is unable to 
correct the vast majority of these errors because there is no recording or other reliable source that could be used to produce a more accurate 
transcript. Consequently, the Department is making this transcript publicly available, despite the errors, consistent with its prior commitment to 
make such a transcript available; but the Department cautions that in no case should it be relied upon for purposes of verbatim citation of 
statements made during negotiated rulemaking. 
 

 

 
 

1 MS.  PODZIBA:  Ok,  I' m goin g t o - -  Aaron  

 
2 i s i t  on thi s item?  

 
3 MR.  PAYMENT:  Yes.  

 
4 So I  hav e t o giv e you a reall y  quick  

 
5 affirmativ e answer ,  and the n I'l l  addres s my 

 
6 questio n and my comments.  

 
7 I  am confiden t  tha t  al l  of  this  

 
8 researc h tha t  came t o th e one percen t  i s devoi d of  

 
9 anythin g reliabl e wit h regar d t o th e American  

 
10  India n populations .  We ar e chronicall y lef t  out  

 
11  of  al l  of  thes e studie s tha t  determin e tha t  the  

 
12  one- percen t  threshol d i s th e appropriate  

 
13  threshold.  

 
14  I  thin k ther e i s a hug e underdiagnosis  

 
15  wit h a neighborin g country ,  or  wit h autism ,  or  

 
16  specia l  ed,  and the n we hav e t o compound the  

 
17  impac t  of  th e lo w eco nomi c statu s of  peopl e in  

 
18  thi s  generatio n who don' t  kno w how t o advocat e for  

 
19  thei r  children.  

 
20  So al l  of  tha t  tha t  peopl e went  through  

 
21  abou t  twenty - fiv e year s ago ,  thirt y  year s ago,  
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1 we'r e now startin g t o go throug h as we become 

 
2 empowere d and advocat e fo r  our  children.  

 
3 So when we us e a threshol d of  one  

 
4 percent ,  so thi s i s goin g t o soun d confusin g to  

 
5 you becaus e I' m not  on anybody' s  side ,  when we use  

 
6 a threshol d of  one percent ,  I  thin k th e threshold  

 
7 i s a drasti c undercoun t  i n our  population ,  and I  

 
8 thin k pickin g a stati c estheti c  number  i s kin d of  

 
9 nonsense .  But  it' s  been picked ,  so we hav e t o 

 
10  wor k wit h it .  It' s  been picked.  

 
11  Ther e i s a safet y valv e wit h respec t  to  

 
12  th e Secretary' s authorit y t o gran t  waivers ,  so I  

 
13  thin k reall y  what  we do i s  tr y  t o giv e guidanc e on 

 
14  th e appropriat e time s when we woul d provid e those  

 
15  waivers.  

 
16  So,  I' m addressin g th e dat a issue ,  so  

 
17  thi s  i s  a dat a issu e fo r  me.  So,  when th e states  

 
18  hav e t o repor t  out ,  yo u know,  they'r e one percent  

 
19  and not  havin g th e transparenc y at  the  

 
20  federal/loca l  leve l  i s lik e tryin g t o do a 

 
21  researc h projec t  and not  bein g abl e t o unpac k the  
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1 element s tha t  make th e fina l  statistics ,  and that  

 
2 i s i n and of  itsel f  nonsense.  

 
3 So,  I  thin k tha t  fo r  me,  we already  

 
4 hav e th e difficult y  of  tryin g t o get  t o th e data  

 
5 tha t  affect s  our  people ,  and we'r e alread y left  

 
6 out  of  thes e nationa l  studie s becaus e of  th e small  

 
7 incomes .  Go researc h thi s i f  you hav e never  

 
8 though t  of  thi s before ,  you wil l  fin d out  the  

 
9 disparit y tha t  exist s i n tha t  issue .  Then it's  

 
10  more importan t  fo r  me as a triba l  leade r  and  

 
11  triba l  leader s acros s th e countr y t o tr y t o get  to  

 
12  tha t  information .  And i f  it' s hidde n withi n the  

 
13  stat e statistic ,  the n we ca n neve r  get  t o that  

 
14  data.  

 
15  I  thin k i t  i s abou t  advocating .  I t  is  

 
16  abou t  goin g and bein g abl e t o fin d out  what's  

 
17  happenin g on th e groun d i n a loca l  district .  And.  

 
18  I  hear d behin d me th e wor d shaming ,  and  

 
19  it' s  not  abou t  shaming .  It' s  abou t  best  

 
20  practices .  I don' t  thin k most  government s and  

 
21  most  schoo l  system s ar e abou t  tryin g t o fin d ways  
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1 t o get  out  of  it .  I  think ,  onc e yo u understand  

 
2 it ,  you kno w there' s a purpos e t o educat e our  

 
3 children ,  you fin d a way t o do it.  

 
4 I  don' t  thin k it' s abou t  shamin g at  

 
5 all .  I thin k it' s abou t  demonstratin g what  school  

 
6 district s ar e doin g so tha t  yo u coul d tr y  t o do 

 
7 better.  

 
8 MS.  PODZIBA:  Tony?  

 
9 MR.  EVERS:  Grea t  conversation.  

 
10  I'l l  jus t  amplif y somethin g tha t  Thomas 

 
11  was talkin g about .  I n our  stat e we hav e open  

 
12  enrollment ,  publi c schoo l  fo r  enrollment .  Kids  

 
13  can go any plac e the y want  t o i n th e stat e of  

 
14  Wisconsin .  And i f  it' s  not  i n you r  stat e i t  will  

 
15  be comin g soon.  

 
16  And we hav e area s of  th e stat e tha t  are  

 
17  probabl y bette r  of f  and offe r  more robus t  programs  

 
18  tha n others .  I n thos e cities ,  i n thos e school  

 
19  districts ,  parent s  choos e t o hav e childre n with  

 
20  cognitive ,  significan t  cognitiv e disability  

 
21  situation s openl y enrol l  int o more robus t  programs  
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1 wher e the y can probabl y  succee d at  a bette r  rate  

 
2 tha n wher e the y came from.  

 
3 And thi s i s jus t  a push ,  pul l  thing.  

 
4 It' s  not  reall y abou t  shamin g and whatever .  But  

 
5 i f  a distric t  bumps ove r  and a stat e may come in  

 
6 and challeng e thi s distric t  t o do better ,  likely  

 
7 thos e childre n tha t  ope n enrol l  there ,  becaus e the  

 
8 district s do hav e th e opportunit y t o sto p that,  

 
9 wil l  be sen t  back .  And it' s goin g t o impac t  kids,  

 
10  you know,  individua l  childre n who wil l  not  be 

 
11  gettin g th e service s the y got  prio r  t o that.  

 
12  I  don' t  thin k it' s somethin g we can  

 
13  solve ,  but  you hav e t o understan d some of  the  

 
14  consequence s her e i s  tha t  some childre n wil l  be 

 
15  serve d i n a les s robust ,  helpfu l  environment.  

 
16  MS.  PODZIBA:  So I'l l  jus t  le t  i t  keep  

 
17  going.  

 
18  Ron,  you'r e up.  

 
19  MR.  HAGER:  Thank you ,  and I  gues s I'm  

 
20  goin g t o do a rollin g comment.  

 
21  But  t o star t  with ,  t o Tony and Thomas'  
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1 comments ,  and I  may see m lik e I' m parrotin g your  

 
2 concern s righ t  now,  Mr.  Evers ,  but  th e whole  

 
3 statutor y scheme,  whic h i s reflecte d i n this  

 
4 requirement ,  and it' s al l  i n th e prohibitio n under  

 
5 loca l  ca p i n th e statute ,  th e stat e may not  impose  

 
6 a cap ,  that' s A.  B,  excep t  tha t  a loca l  agency,  

 
7 LEA,  tha t  exceed s th e cap applie d t o th e state,  

 
8 whic h i s th e one percent ,  shal l  repor t  t o the  

 
9 state ,  and the n tha t  grou p i s subjec t  to  

 
10  oversight.  

 
11  So that' s th e languag e i n th e statute  

 
12  that' s reflecte d i n thi s regulation .  And the  

 
13  whol e poin t  her e is ,  and I  thin k tha t  was Alvin's  

 
14  poin t  abou t  "suc h as "  and "including, "  you know,  

 
15  it' s  not  base d on socioeconomi c status .  It' s  not  

 
16  base d on,  you know,  th e typ e of  disability .  It's  

 
17  base d on th e criteri a of  most  significant  

 
18  cognitiv e disability.  

 
19  And i f  th e LEA can repor t  bac k t o the  

 
20  stat e th e reaso n why we hav e more - -  The reason  

 
21  why i t  exceede d th e cap i s  we hav e open enrollment  
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1 and thes e peopl e pai d int o our  program ,  the n the  

 
2 oversigh t  migh t  jus t  be,  yo u know,  t o loo k at  the  

 
3 criteri a and say ,  Ok,  fine ,  we'r e done .  So that's  

 
4 th e A part .  So th e justificatio n coul d totally  

 
5 fi t  withi n what  you'r e suggesting.  

 
6 And the n th e reques t  of  t o i t  be 

 
7 public ,  again ,  it' s not  abou t  shaming .  It's  

 
8 about ,  Ok,  we'r e lookin g at  th e informatio n that's  

 
9 available ,  so we'r e not  reall y --  

 
10  So I' m jus t  sayin g tha t  you r  point s  are  

 
11  wel l  taken ,  but  thi s i s  kin d of  th e way the  

 
12  statut e is.  

 
13  So you coul d hav e a schoo l  district  

 
14  that' s totall y misapplyin g th e standard ,  but  

 
15  they'r e unde r  one percent ,  and they'r e not  

 
16  flagged .  That' s  th e way th e statut e works.  

 
17  MS.  PODZIBA:  So,  Ron,  I  thin k the  

 
18  piec e you may not  be hearin g i s th e concern ,  for  

 
19  example ,  abou t  th e newspape r  ar ticl e tha t  comes 

 
20  out  when that' s  out.  

 
21  That' s what  I  thin k peopl e ar e getting  
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1 to ,  tha t  school s tha t  may be ove r  one percen t  will  

 
2 get  some attentio n that' s  not  helpful .  I  think  

 
3 that' s th e way --  

 
4 MR.  HAGER:  Can I  respond?  

 
5 MS.  PODZIBA:  Yeah.  

 
6 MR.  HAGER:  The respons e i s we hav e a 

 
7 grea t  progra m i n our  district .  They'r e tracking  

 
8 al l  thes e students ,  and we'r e servin g th e bes t  we 

 
9 can .  And that' s it.  

 
10  MS.  PODZIBA:  Well ,  I  jus t  as k yo u to  

 
11  tak e tha t  in ,  becaus e I  kno w tha t  you migh t  hav e a 

 
12  solutio n fo r  how t o respon d t o it .  But  I  think  

 
13  that' s what  peopl e ar e tryin g t o make understood.  

 
14  Tom? 

 
15  MR.  AHART:  That' s par t  of  it ,  but  part  

 
16  of  i t  is ,  and I  don' t  thin k thi s  i s  bein g heard,  

 
17  i s tha t  th e suggestio n her e i s  tha t  there' s onl y a 

 
18  proble m tha t  th e alternativ e assessmen t  i s  only  

 
19  bein g misapplie d i f  th e distric t  exceed s one  

 
20  percent ,  and that' s ridiculous .  I  ca n tel l  you  

 
21  tha t  that' s  ridiculous .  And that' s what's  
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1 completel y ignore d here ,  i t  feels.  

 
2 So the n i t  does become,  th e them e of  it  

 
3 does become,  The onl y tim e we pay attentio n i s  if  

 
4 you'v e exceede d one percent ;  and th e message to  

 
5 th e publi c  is ,  I f  yo u hav e exceede d one percent,  

 
6 you'r e doin g somethin g wrong ,  and you hav e t o make 

 
7 up some excus e fo r  why you'r e doin g that ,  and if  

 
8 you don' t  excee d one percent ,  everythin g is  

 
9 absolutel y  fine."  

 
10  And what  I  woul d argue ,  and yo u can  

 
11  loo k at  thi s by distric t  and see what  program s are  

 
12  offered ,  becaus e ther e ar e school s  tha t  ar e se t  up 

 
13  t o bette r  meet  th e need s of  some of  thes e students  

 
14  tha t  hav e significan t  cognitiv e impairments .  And 

 
15  ther e ar e als o district s tha t  ar e se t  up t o push  
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16 those  student s away.   

 

17 
  

MS.  RICKER:  
 

Yes.  I  know.  

 

18 
  

MS.  HARPER: 
 

So i f  th e rea l  issu e is  
 

19  equit y  of  servic e and fidelit y  abou t  implementing  

 
20  what  th e inten t  of  th e cod e is ,  the n I  thin k that  

 
21  some of  thes e guideline s ar e misplace d and ill  
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1 advised.  

 
2 MS.  PODZIBA:  I' m goin g t o tak e the  

 
3 comments of  al l  th e people ,  I'v e got  a list ,  and  

 
4 the n we'l l  tak e a break.  

 
5 Rita ,  you'r e next.  

 
6 MS.  AHRENS:  Sure .  I  can appreciate  

 
7 th e desir e t o highligh t  school s  tha t  ar e doing  

 
8 wel l  and district s tha t  ar e doin g wel l  i n term s of  

 
9 thes e assessment s tha t  ar e bein g administered ,  but  

 
10  I  think ,  yo u know,  th e parent s tha t  we'v e been  

 
11  workin g wit h want  th e transparenc y i n th e data  

 
12  becaus e the y hav e fear s  of  overidentification ,  and  

 
13  the y hav e tol d us tha t  withou t  th e dat a at  the  

 
14  distric t  leve l  of  th e grou p of  student s  tha t  are  

 
15  bein g identifie d t o what  levels ,  the y canno t  press  

 
16  th e distric t  t o make - -  the y can' t  advocat e on 

 
17  behal f  of  thei r  student s fo r  more effective  

 
18  policies.  

 
19  And so fro m th e parents '  perspective,  

 
20  you know,  it' s  bette r  t o hav e th e transparency,  

 
21  becaus e i n some cases ,  and I  thin k tha t  some LEAs 
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1 ar e doin g a goo d jo b and some aren't ,  and we've  

 
2 been tol d ther e i s  an inconsistenc y at  the  

 
3 distric t  level ,  eve n i n applyin g stat e guidelines  

 
4 fo r  th e definitio n of  student s wit h th e most  

 
5 cognitiv e - -  sever e cognitiv e disabilities ,  and  

 
6 withou t  tha t  dat a i t  makes i t  ver y difficul t  for  

 
7 our  parent s  t o tak e any sor t  of  action ,  especially  

 
8 fo r  parent s  who ar e lim i te d Englis h proficient,  

 
9 who alread y struggl e wit h navigatin g and  

 
10  understanding ,  yo u know,  legales e and other  

 
11  things.  

 
12  So havin g thi s dat a i s  jus t  another  

 
13  piec e tha t  the y can utilize.  

 
14  MR.  AHART:  The dat a i s one thin g and  

 
15  informatio n i s  another .  And when dat a is  

 
16  presente d as information ,  becaus e yo u hav e a cut  

 
17  lin e ther e tha t  may or  may not  relat e t o the  

 
18  qualit y  of  services ,  the n I  woul d sugges t  we may 

 
19  be actively ,  althoug h not  intentionally,  

 
20  misinformin g th e parent s who nee d th e best  

 
21  information.  
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1 MS.  PODZIBA:  Let  me get  a fe w more  

 
2 comments in.  

 
3 Mary Cathryn.  

 
4 MS.  RICKER:  Ar e we stil l  on proposed  

 
5 four?  

 
6 MS.  PODZIBA:  Yes.  

 
7 MS.  RICKER:  Becaus e my comment  is 

8 on --  

9 MS.  PODZIBA:  That  proposal?  

 
10  MS.  RICKER:  No,  it' s on somethin g --  

 
11  MR.  PODZIBA:  I f  you coul d hol d of f  an 

 
12  tha t  'til l  afte r  th e break.  

 
13  Liz?  

 
14  MS.  KING:  So sor t  of  goin g throug h the  

 
15  tw o differen t  pieces ,  th e publi c  pressur e piece,  

 
16  absolutely .  I mean bein g full y t r ansparent ,  that  

 
17  i s  our  objective .  We as advocate s i n our  role,  

 
18  recognizin g you r  rol e i s  as an advocat e as well,  

 
19  but  as advocate s i n our  role ,  we want  this  

 
20  informatio n t o be abl e t o pressur e system s to  

 
21  chang e tha t  ar e not  doin g well .  And realizing  
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1 thi s  i s jus t  one dat a point ,  i t  doesn' t  tel l  you  

 
2 anywher e near  enoug h abou t  whethe r  a syste m is  

 
3 servin g childre n well ,  but  i t  i s  an importan t  data  

 
4 poin t  t o thi s  piece.  

 
5 And the n thi s  idea ,  thi s concer n about  

 
6 creatin g a binar y Ever y distric t  ove r  one percent  

 
7 i s not  servin g childre n well ;  Ever y distric t  under  

 
8 one percen t  i s servin g childre n well ,  I  absolutely  

 
9 hear  tha t  as well .  It' s  importan t  t o remember  

 
10  tha t  IDE A provide s individua l  protection s at  the  

 
11  chil d leve l  tha t  ar e unaffecte d by al l  these  

 
12  provisions ,  and tha t  wil l  continu e t o be th e case.  

 
13  I  mean,  thi s i s  somethin g we'r e worried  

 
14  abou t  becaus e one percen t  i s  high .  One percent  

 
15  represent s  more tha n i s  likel y  representativ e of  

 
16  eligibl e childre n withi n th e population .  So i t  is  

 
17  ver y much th e cas e i f  we thin k abou t  th e research  

 
18  sayin g that ,  you know,  we ar e reall y  talkin g about  

 
19  poin t  fiv e I  thin k was one of  th e numbers .  Point  

 
20  fiv e percen t  of  children ,  there' s a bi g gap  

 
21  betwee n poin t  fiv e estimate d t o be eligibl e and  
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1 th e one percent .  So that' s a fai r  concern ,  and  

 
2 tha t  sor t  of  speak s to ,  thi s i s  one tool ,  you  

 
3 know,  i n a toolbo x ful l  of  ways t o make sur e that  

 
4 childre n wit h disabilitie s  ar e bein g well - served.  

 
5 The sor t  of  tw o piece s tha t  I'm  

 
6 intereste d t o hear  an alternativ e way tha t  you  

 
7 woul d addres s them ,  oth er  tha n providin g public  

 
8 transparenc y abou t  th e process ,  i s first ,  t o this  

 
9 issu e of  histori c inclusion.  

 
10  So Aaro n raise d th e issu e of  the  

 
11  inappropriat e identificatio n of  nativ e childre n as  

 
12  havin g a disability .  So nativ e childre n are  

 
13  grossl y  overrepresente d i n specia l  education ,  and  

 
14  that' s  deepl y culturall y  and historicall y  loaded;  

 
15  and childre n of  colo r  ar e overrepresented  

 
16  specificall y i n th e intellectuall y disabled  

 
17  category ,  thos e childre n who ar e most  likel y  t o be 

 
18  identifie d fo r  inclusio n i n th e alternate  

 
19  assessment.  

 
20  So ther e i s a deep - -  ther e i s  an issue  

 
21  her e tha t  i s not  jus t  abou t  disabilit y but  i s also  
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1 abou t  rac e and als o abou t  statu s of  th e native  

 
2 child.  

 
3 So,  thinkin g abou t  th e way thos e have  

 
4 worked ,  how ca n we hel p t o ensur e tha t  ther e i s  a 

 
5 remed y t o tha t  historica l  proble m usin g thi s  tool  

 
6 i n thi s  way.  

 
7 And the n th e othe r  questio n tha t  I  

 
8 thin k - -  we need t o hear ,  i f  there' s  a bette r  way,  

 
9 give n th e degre e of  flexibilit y  provide d t o LEAs,  

 
10  becaus e ther e i s no LEA cap ,  and becaus e th e state  

 
11  has explicitl y prohibite d i t  fro m imposin g an LEA 

 
12  cap ,  what  othe r  ways ca n we ensur e tha t  this  

 
13  process ,  whic h has al l  thi s flexibility ,  i s being  

 
14  fairl y  applie d withou t  havin g publi c  acces s to  

 
15  thi s  informatio n - -  thi s  data ,  thi s  information  

 
16  abou t  what  i s  happenin g at  th e LEA level.  

 
17  MS.  PODZIBA:  Delia?  

 
18  MS.  POMPA:  I t  seems t o me tha t  we've  

 
19  agree d on th e goa l  of  transparenc y and not  

 
20  singlin g out  thos e ove r  one percen t  and those  

 
21  under ,  becaus e we don' t  kno w th e underlying  
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1 reason.  

 
2 So one way t o do thi s  woul d be t o make 

 
3 a transparenc y abou t  th e LEA period ,  how many kids  

 
4 they'r e excludin g or  not  assessin g becaus e of  

 
5 sever e cognitiv e disabilities ,  rathe r  tha n just  

 
6 thos e ove r  one percent .  And i f  you'v e made that  

 
7 dat a public ,  the n advocates ,  parents ,  educators,  

 
8 coul d make a judgmen t  abou t  why it' s  poin t  five,  

 
9 why it' s one ,  why it' s  one poin t  two.  

 
10  And you'v e reache d you r  goa l  of  

 
11  transparency .  You'v e reache d you r  goa l  of  not  

 
12  shamin g individua l  district s i f  the y go ove r  one  

 
13  percent .  And you'v e al l owed fo r  some 

 
14  investigatio n by legislator s  and stakeholders  

 
15  alike.  

 
16  MS.  PODZIBA:  Leslie?  

 
17  MS.  HARPER:  I' m not  a statistician.  

 
18  That  was my dad ,  who I  woul d go t o wit h al l  of  our  

 
19  need s i n India n countr y  education ,  who spen t  a 

 
20  decad e runnin g our  school .  May he res t  i n peace.  

 
21  Now I'v e got  t o rel y  on othe r  folk s  a fe w more  
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1 degree s remove d fro m us and sen d th e questions  

 
2 out.  

 
3 So what  happene d t o our  previous  

 
4 discussio n aroun d - -  we discusse d a rang e of  this  

 
5 percentage ,  and althoug h we may be talkin g about  

 
6 th e one- percen t  cap ,  or ,  yo u know,  you'v e got  to  

 
7 cap thi s one percen t  of  th e kid s who were  

 
8 identified ,  yo u know,  and who ar e takin g it ,  I  

 
9 mean,  couldn' t  we i n our  Guidanc e say ,  hey,  

 
10  states ,  let' s  repor t  on th e rang e of  percentages.  

 
11  We kno w some of  the m ar e reachin g that  

 
12  one percent ,  but  they'r e kin d of  harbored ,  and  

 
13  there' s  somethin g goin g on there ,  yo u know.  And 

 
14  i f  they'r e ove r  tha t  one percent ,  then ,  yo u know,  

 
15  we'r e sayin g they'r e overrepresente d abov e that  

 
16  schoo l  that' s  at  poin t  ninety - fiv e percent .  You 

 
17  know,  we'r e not  askin g fo r  that.  

 
18  So thi s  i s what  I' m gettin g fro m home 

 
19  fro m our  specia l  ed department s  and fro m our  

 
20  triba l  nation' s  educatio n department ,  i s that ,  why 

 
21  ar e we not  describin g a rang e of  percentages.  
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1 So it' s  not  askin g t o chang e al l  of  our  

 
2 rul e stuff .  It' s  jus t  saying ,  Hey,  states ,  let's  

 
3 tal k  abou t  what' s goin g on,  you know? It's  

 
4 talkin g abou t  more transparency ,  and it' s  talking  

 
5 abou t  more reporting.  

 
6 MS.  PODZIBA:  Ok,  I' m goin g t o --  

 
7 MS.  HARPER:  What  happene d t o that  

 
8 discussion?  

 
9 MS.  PODZIBA:  I' m goin g t o tak e a 

 
10  break .  It' s 11:00 .  Let' s  t ake a brea k t o 11:15.  

 
11  Kay,  di d you want  t o say somethin g to  

 
12  thi s  befor e we break?  

 
13  MS.  RIGLING:  Yes,  please.  

 
14  I  jus t  wante d t o make a poin t  that  

 
15  actuall y unde r  ESSA the y hav e adde d a requirement  

 
16  t o th e stat e and loca l  repor t  car d requirement s to  

 
17  repor t  "th e number  on percentage s of  student s with  

 
18  most  significan t  cognitiv e disabilitie s  who take  

 
19  an alternat e assessmen t  by grad e and subject".  

 
20  So I  thin k tha t  wil l  be a new reporting  

 
21  requiremen t  at  bot h th e stat e and distric t  level  
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1 i n th e future.  

 
2 MR.  HAGER:  For  al l  districts.  

 
3 MS.  RIGLING:  For  al l  districts .  So 

 
4 tha t  migh t  hel p i n some of  th e discussio n when we 

 
5 come bac k afte r  th e break.  

 
6 MS.  PODZIBA:  Let' s tak e a brea k 'till 

7 11:15.  

8 (Reces s taken.)  

 
9 MS.  PODZIBA:  Alright ,  I  thin k we're  

 
10  read y t o get  started.  

 
11  So I' m hopin g tha t  we ca n pic k  up the  

 
12  pac e a littl e bit ,  becaus e we'v e got  a lo t  t o do 

 
13  thi s  afternoon .  The hop e i s tha t  we get  through  

 
14  al l  of  th e assessmen t  issues.  

 
15  So,  I' m goin g t o giv e Kerr i  and Alvin  

 
16  th e las t  comments on this ,  see i f  there's  

 
17  agreemen t  t o add this ,  and i f  not  we'l l  move on to  

 
18  th e nex t  item.  

 
19  Kerri?  

 
20  MS.  BRIGGS:  I  thin k tha t  th e question  

 
21  I  had befor e th e brea k sor t  of  raise s whic h i s  in  
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1 th e stat e report ,  whic h I  thin k als o now is  

 
2 require d at  th e LEA level ,  the y hav e t o repor t  on 

 
3 th e number  of  percentag e of  kid s wit h th e general  

 
4 accommodation s and alternat e assessments .  But  I  

 
5 thin k thi s  languag e i s unnecessary .  I  do want  to  

 
6 say tha t  I  thin k addin g regulation s tha t  aren't  

 
7 necessar y i s  not  a goo d idea ,  particularl y  with  

 
8 th e RDN,  th e LEA requirements.  

 
9 So I  think ,  particularl y sinc e not  all  

 
10  LEAs ar e not  onl y at  or  around ,  but  above.  

 
11  MS.  PODZIBA:  Alvin?  

 
12  MR.  WILBANKS:  I  woul d agre e with  

 
13  Kerri' s  statemen t  abou t  th e regulations,  

 
14  additiona l  regulation s not  bein g necessary,  

 
15  however ,  i f  i t  doe s go in ,  I  woul d questio n the  

 
16  use of  disproportionalit y here.  

 
17  I n th e te n or  fiftee n minut e previous  

 
18  discussion ,  we talke d a lo t  abou t  what  I  thin k are  

 
19  realit y  and cour t  opinions .  As a practitione r  we 

 
20  don' t  lik e bad headline s either ,  but  I  am not  sure  

 
21  tha t  I  wil l  purposel y tr y and come up wit h any of  
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1 thi s  becaus e i t  doesn' t  hav e any really  

 
2 relationshi p wit h what  we' r e suppose d t o be doing  

 
3 here.  

 
4 What  we'r e tryin g t o do I  thin k is  

 
5 determin e whic h student s  nee d th e alternate  

 
6 assessmen t  and i s tha t  criteri a what  the y should  

 
7 have ,  i f  the y ar e selecte d fo r  that ,  and as a lot  

 
8 of  th e reason s wer e suggeste d earlier ,  who get s  in  

 
9 and how many,  whatever ,  shoul d be base d on that.  

 
10  I t  shouldn' t  be base d on othe r  thing s that  

 
11  sometime s get  caugh t  up i n th e discussions.  

 
12  And I  woul d jus t  lik e t o sa y tha t  I  

 
13  thin k our  jo b actually ,  yo u know,  as a 

 
14  practitioner ,  we do hav e some student s  tha t  are  

 
15  homeless ,  and I  nee d t o be an advocat e fo r  those  

 
16  students ,  and I  believ e I  am.  We hav e some that  

 
17  hav e a Roll s Royce or  Mercedes .  I  hav e t o be an 

 
18  advocat e fo r  thos e students .  I  hav e t o be an 

 
19  advocat e fo r  al l  students .  I  thin k th e purpos e of  

 
20  th e legislatio n i s  t o make sur e thos e student s  who 

 
21  need more get  more,  and thos e tha t  nee d t o be 
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1 brough t  up t o a threshol d be brough t  up t o a 

 
2 threshold ,  and al l  th e thing s i n between.  

 
3 So I  do not  see reall y a need fo r  the  

 
4 additiona l  regulation .  I f  we do,  I' m really  

 
5 concerne d wit h wher e th e disproportionalit y  goes.  

 
6 MS.  PODZIBA:  That' s what  I' m hopin g we 
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7 can get  t o onc e we finis h this.  So I' m goin g to  

 

8 
 

cal l  th e questio n on this.  
 

 

9 We'v e spoke n abou t  thi s ite m fo r  like  

 
10  forty - fiv e minutes.  

 
11  Liz ,  yes.  

 
12  MS.  KING:  Yeah,  ther e i s a confusion.  

 
13  So I  ca n addres s th e confusio n or  we ca n make a 

 
14  decision.  

 
15  MS.  PODZIBA:  I f  you thin k the  

 
16  confusio n wil l  get  us t o a bette r  outcome ,  go 

 
17  ahead.  

 
18  MS.  KING:  Yeah,  so Kerr i  was saying  

 
19  tha t  it' s  alread y require d tha t  t o be reported.  

 
20  The distinctio n i s th e reportin g of  the  

 
21  justificatio n be reporte d by th e LEA,  not  the  
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1 percentag e of  student s  takin g th e alternate  

 
2 assessment.  

 
3 MS.  PODZIBA:  Thank you fo r  that  

 
4 clarification.  

 
5 Janel ,  do you hav e another  

 
6 clarificatio n or  i s i t  th e same? 

 
7 MS.  GEORGE:  No,  I  had jus t  a point.  

 
8 To add again ,  not  t o belabo r  this ,  but  

 
9 ther e ar e significan t  consequences ,  as I' m sur e we 

 
10  al l  know,  fo r  student s  who tak e thes e alternate  

 
11  assessments .  Most  of  the m ar e t aken out  of  the  

 
12  genera l  classroom .  So thi s  i s not  somethin g t o be 

 
13  take n lightly ,  whic h i s why we ar e really  

 
14  providin g clarificatio n abou t  th e justifications  

 
15  fo r  thes e waivers.  

 
16  Thes e student s ar e te n percen t  of  all  

 
17  student s wit h disabilities .  So thi s  is  

 
18  significant .  We can' t  los e sigh t  of  the  

 
19  implications ,  th e consequence s of  takin g these  

 
20  alternat e assessment s on students.  

 
21  I  loo k forwar d t o havin g the  

Page 117  



DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the work product of the 
subcontractor. The Department has determined that the transcript contains errors, including typographical errors, errors in attribution, and other 
errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfortunately, the Department is unable to 
correct the vast majority of these errors because there is no recording or other reliable source that could be used to produce a more accurate 
transcript. Consequently, the Department is making this transcript publicly available, despite the errors, consistent with its prior commitment to 
make such a transcript available; but the Department cautions that in no case should it be relied upon for purposes of verbatim citation of 
statements made during negotiated rulemaking. 
 

 

 
 

1 conversatio n abou t  disproportionalit y becaus e it  

 
2 i s a ver y rea l  and pervasiv e issue ,  and i t  is  

 
3 consisten t  wit h agai n th e poin t  of  equit y  under  

 
4 Titl e I  of  th e IDE A and th e purpos e of  thi s  law.  

 
5 So tha t  i s  somethin g tha t  I  thin k i s  consistent  

 
6 wit h thi s la w and it s f ocus ,  and I  understan d that  

 
7 we'l l  discus s thi s soon ,  but  I  jus t  agai n want  to  

 
8 underscor e tha t  thi s i s significan t  fo r  the  

 
9 students ,  fo r  th e parents ,  and so transparent  

 
10  informatio n abou t  th e consequence s of  takin g these  

 
11  assessment s i s reall y critical.  

 
12  MS.  PODZIBA:  Ok.  I s  ther e anyon e who 

 
13  can' t  liv e wit h th e proposa l  fo r  th e new iv ? Is  

 
14  ther e anyon e who woul d dissen t  fro m that?  

 
15  Ok,  Mary Cathryn ,  I  kno w you had  

 
16  anothe r  ite m i n thi s sectio n befor e we get  to  

 
17  waivers ,  and I  realiz e that' s wher e we want  to  

 
18  get.  

 
19  MS.  RICKER:  Yeah,  I  hav e a question  

 
20  abou t  languag e at  th e botto m of  three ,  and the n a 

 
21  actuall y a questio n abou t  four ,  but  le t  me start  
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1 wit h three.  

 
2 I n romanett e ii ,  Alvi n had earlier  

 
3 suggeste d insertin g "encouragin g but  not  limited  

 
4 to, "  becaus e I  had brough t  up tw o weeks ago  

 
5 unforesee n disaster s  impactin g th e healt h i n the  

 
6 community ,  and I  specificall y  brough t  up Flint,  

 
7 Michigan ,  but  I  thin k tha t  we als o kno w tha t  there  

 
8 ar e enoug h headline s aroun d th e profoun d impac t  of  

 
9 Zik a viru s  i n communitie s  i n centra l  Americ a right  

 
10  now.  

 
11  We don' t  kno w what  tha t  nex t  thin g will  

 
12  be.  Ther e alway s seems t o be a nex t  thing ,  and I  

 
13  think ,  absen t  - -  I  completel y  agre e wit h th e sorts  

 
14  of  thing s tha t  ar e listed .  And havin g worke d in  

 
15  and represente d th e teacher s at  a school ,  Bridge  

 
16  View ,  Patr y 12 Schoo l  (phon )  at  St .  Paul  tha t  was 

 
17  specificall y buil t  fro m th e groun d up t o only  

 
18  serv e student s wit h significan t  cognitive  

 
19  disabilities :  so extr a wid e hallway s tha t  allow  

 
20  hospita l  rail s t o go down,  differen t  sigh t  lines  

 
21  fo r  student s  wit h device s t o be i n stand - up 
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1 wheelchairs ,  poo l  therapy ,  adaptiv e physical  

 
2 education ,  reall y  robust...  

 
3 So I  absolutel y hav e see n firs t  hand  

 
4 th e attractio n of  tha t  t o student s  and familie s  in  

 
5 surroundin g communities ,  as well ,  rathe r  than  

 
6 enrollin g i n thei r  home district .  And at  th e same 

 
7 tim e I  hav e see n now i n thi s  positio n enoug h of  

 
8 our  members and wit h othe r  educator s  acros s the  

 
9 countr y dea l  wit h th e unforesee n circumstances  

 
10  tha t  impac t  th e healt h of  th e communit y  fairly  

 
11  profoundly ,  tha t  I  do believ e i t  i s --  

 
12  MS.  PODZIBA:  Coul d you tel l  me 

 
13  specificall y what  i t  i s tha t  yo u want  t o add.  

 
14  MS.  RICKER:  So,  my suggestio n would  

 
15  be,  wher e we hav e schoo l  communit y  or  health  

 
16  program s tha t  dra w larg e amount s  of  families ,  you  

 
17  know,  eithe r  righ t  afte r  - -  lik e righ t  befor e the  

 
18  wor d "or, "  some plac e wher e we coul d list  

 
19  somethin g like ,  yo u know,  "suc h as unforeseen  

 
20  disaster s  impactin g th e healt h of  a community".  

 
21  MS.  PODZIBA:  Ok.  Comments on that  
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1 proposal ? Natura l  or  manmade disasters?  

 
2 MS.  RICKER:  Human- made.  

 
3 MS.  PODZIBA:  Alrigh t  --  

 
4 MS.  JACKSON:  Do you hav e "suc h as"?  

 
5 MS.  PODZIBA:  Any comments on this  

 
6 proposal?  

 
7 Thomas? 

 
8 MR.  AHART:  We'r e jus t  talkin g about  

 
9 th e botto m of  Page 3,  right ,  and th e to p of  Page 

10 4? 

11  MS.  PODZIBA:  Right .  So tha t  i s now,  

 
12  "suc h as but  not  limite d to, "  and it' s jus t  adding  

 
13  anothe r  potentia l  example.  

 
14  MR.  AHART:  Yeah,  I  gues s I  would  

 
15  sugges t  tha t  we jus t  strik e al l  of  it .  The point  

 
16  i s we'r e not  servin g kid s who ough t  t o hav e this,  

 
17  and we'r e not  servin g kid s  who ough t  not  to.  

 
18  MS.  PODZIBA:  So you'r e proposin g to  

 
19  strik e what?  

 
20  MR.  AHART:  Everythin g afte r  "alternate  

 
21  assessment".  
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1 MS.  RICKER:  Al l  th e red ,  that' s  the  

 
2 othe r  option.  

 
3 MS.  PODZIBA:  Respons e t o that  

 
4 proposal.  

 
5 Richard?  

 
6 MR.  POHLMAN:  To th e exten t  I  become a 

 
7 broke n record ,  I  thin k tha t  everythin g tha t  is  

 
8 bein g sai d i s  extremel y  valuable ,  and that ,  t o the  

 
9 exten t  tha t  our  comments ca n hav e an impac t  on the  

 
10  Department' s approac h t o Guidanc e rathe r  than  

 
11  regulation ,  I  thin k tha t  ther e i s a rol e fo r  this  

 
12  leve l  of  specificit y withi n Guidanc e tha t  can  

 
13  furthe r  clarif y regulations.  

 
14  I  don' t  thin k th e regulation s ar e as --  

 
15  or  th e ac t  i s unclea r  now tha t  item s lik e this  

 
16  need t o be considered ,  becaus e tha t  lis t  i s so  

 
17  incredibl y  long .  I  do wonder  i f  we don' t  start  

 
18  encroachin g on th e spac e wher e Guidanc e i s very  

 
19  helpful ,  rathe r  tha n i n spendin g tim e enumerating  

 
20  al l  th e thing s wher e thi s  coul d be used.  

 
21  MS.  PODZIBA:  Patric k  or  Kay,  do you  
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1 want  t o say somethin g abou t  why th e Department  

 
2 though t  i t  was importan t  t o includ e examples?  

 
3 MR.  ROONEY:  I  can try .  I  think  

 
4 when - -  so I  mentioned ,  i n th e beginning ,  that  

 
5 thi s  languag e was pulle d fro m a differen t  section  

 
6 of  th e regulations ,  and when we put  tha t  i n there,  

 
7 I  thin k our  inten t  was t o pro vid e some suppor t  for  

 
8 th e one- percen t  cap tha t  was on th e percentag e of  

 
9 kid s tha t  can be include d and why i t  migh t  be 

 
10  impossibl e tha t  district s woul d go ove r  tha t  one  

 
11  percent.  

 
12  And I  thin k al l  of  tha t  was don e i n the  

 
13  regulations ,  so providin g i t  was not  i n the  

 
14  statut e or  i n No Chil d Lef t  Behind.  

 
15  But  by addin g thos e description s it  

 
16  provide d a littl e more clarit y t o th e fiel d as to  

 
17  how thos e migh t  appl y t o peopl e i f  lai d out.  

 
18  I  do se e th e poin t  tha t  reall y  jus t  --  

 
19  becaus e i t  suggests ,  t o Kay' s poin t  earlier ,  that  

 
20  means i t  i s  guidanc e t o th e fiel d and not  a 

 
21  requiremen t  tha t  thes e ar e th e lis t  of  possible  

Page 123  



DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the work product of the 
subcontractor. The Department has determined that the transcript contains errors, including typographical errors, errors in attribution, and other 
errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfortunately, the Department is unable to 
correct the vast majority of these errors because there is no recording or other reliable source that could be used to produce a more accurate 
transcript. Consequently, the Department is making this transcript publicly available, despite the errors, consistent with its prior commitment to 
make such a transcript available; but the Department cautions that in no case should it be relied upon for purposes of verbatim citation of 
statements made during negotiated rulemaking. 
 

 

 
 

1 scenarios.  

 
2 I  don' t  kno w i f  Kay woul d add anything  

 
3 t o that.  

 
4 MS.  RIGLING:  No,  I  don' t  have  

 
5 anything.  

 
6 MS.  PODZIBA:  Lynn?  

 
7 MS.  GOSS:  And I  gues s I  jus t  wante d to  

 
8 remin d tha t  ever y alternat e assessmen t  that's  

 
9 take n i s an IE P decision ,  and so th e parent s are  

 
10  at  th e table ,  th e app r opriat e staf f  ar e at  the  

 
11  table ,  and so whateve r  circumstance s ar e i n your  

 
12  communit y woul d be vette d fo r  tha t  IE P process.  

 
13  MS.  PODZIBA:  Marcus?  

 
14  MR.  CHEEKS:  I  wante d t o weig h i n just  

 
15  a moment  abou t  th e subjec t  matte r  of  Guidance.  

 
16  For  some reaso n i t  appear s tha t  we're  

 
17  gettin g an impressio n tha t  Guidanc e doesn' t  carry  

 
18  any kin d of  weigh t  whatsoever .  And fro m a state  

 
19  agenc y standpoint ,  I  woul d argu e differently.  

 
20  Ofte n schoo l  district s  request  

 
21  informatio n abou t  differen t  positions ,  different  
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1 directions .  My response ,  whic h i s prett y  much 

 
2 what  th e referenc e i s goin g t o be betwee n the  

 
3 highwa y betwee n th e distric t  and our  stat e agency,  

 
4 i s  a lo t  of  time s lea d by what  I  am seein g in  

 
5 non- regulator y  guidance.  

 
6 I n as much as i t  may be couple d with  

 
7 th e specificit y of  th e law ,  i t  als o i s viewed  

 
8 throug h th e len s of  th e practicalnes s of  the  

 
9 guidanc e tha t  i s shared.  

 
10  So I  don' t  want  anyon e t o tak e away 

 
11  fro m th e fac t  tha t  we may not  get  i t  writte n into  

 
12  th e la w and al l  of  a sudde n it' s  not  as value  

 
13  added ,  but  th e Guidanc e stil l  carrie s tha t  point  

 
14  of  weigh t  t o th e poin t  wher e we stil l  guid e the  

 
15  practic e fro m th e stat e agency' s  standpoint.  

 
16  So I  jus t  though t  I' d shar e tha t  piece.  

 
17  MS.  PODZIBA:  I t  sound s lik e the  

 
18  comments hav e bee n supportiv e of  th e proposa l  to  

 
19  delet e th e re d of  romanett e ii.  
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20 Ron --   

 

21 
 

MR.  HAGER: 
 

I  wante d t o hav e a 
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1 follow - up wit h Patrick.  

 
2 You had mentione d tha t  thi s materia l  is  

 
3 currentl y  i n th e reg s and it' s  currentl y bein g --  

 
4 well ,  i t  was bein g use d fo r  AYP.  Were there  

 
5 problem s wit h th e district s usin g this  

 
6 information ? Was thi s  har d for ,  you know,  the  

 
7 program s t o compl y  with ? I s ther e a reason?  

 
8 I  mean,  I  woul d favo r  leavin g i t  in.  

 
9 MR.  ROONEY:  So I  don' t  kno w tha t  I  can  

 
10  answer  tha t  question ,  Ron,  becaus e I  don' t  know 

 
11  tha t  peopl e hav e a proble m wit h it.  

 
12  I  wil l  sa y tha t  ther e wasn' t  a "comply  

 
13  with "  aspec t  t o it .  Thes e wer e describe d - -  these  

 
14  wer e "suc h as" .  So the y wer e jus t  example s t o the  

 
15  fiel d of  reason s a distric t  may go ove r  th e one  

 
16  percen t  of  kid s who score d proficien t  on the  

 
17  alternat e assessment ,  whic h i s  wher e th e current  

 
18  regulation s are.  

 
19  I  think ,  becaus e th e cap i s now on the  

 
20  assessment ,  i f  we wer e keepin g i t  in ,  I  thin k it  

 
21  woul d be remove d fro m wher e i t  i s i n th e current  
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1 regulatio n becaus e tha t  i s  aroun d calculatin g it  

 
2 by D,  whic h i s  no longe r  a relevan t  ter m under  

 
3 ESSA.  So i f  we wante d t o kee p example s i n the  

 
4 regulation s as oppose d t o puttin g the m in  

 
5 Guidance ,  I  thin k thi s woul d be th e plac e t o do 

 
6 it.  

 
7 MS.  PODZIBA:  Ok,  so I  gues s t o move us  

 
8 forward ,  becaus e i t  look s lik e it' s  movin g i n that  

 
9 direction ,  i s  ther e any dissen t  fro m deletin g this  

 
10  paragraph ,  fo r  th e re d example?  

 
11  Ron? 

 
12  MR.  HAGER:  Jus t  a poin t  of  

 
13  clarification .  I f  you delet e th e red ,  you still  

 
14  woul d hav e th e languag e abou t  th e - -  yo u know,  the  

 
15  stat e stil l  has t o requir e tha t  schoo l  districts  

 
16  hav e t o provid e th e justificatio n t o th e state,  

 
17  and the n th e qualifie r  tha t  we had i n th e re g this  

 
18  morning ,  i t  woul d stil l  be ther e i n iv.  

 
19  MS.  PODZIBA:  Correct.  

 
20  MR.  HAGER:  Wit h tha t  clarification,  

 
21  I' m fine.  
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1 MS.  RICKER:  We'r e goin g t o Guidance,  

 
2 or  that' s a separat e issue?  

 
3 MS.  PODZIBA:  We'r e not  negotiatin g the  

 
4 Guidance ,  but  I  thin k th e Departmen t  wil l  take  

 
5 thos e i n mind.  

 
6 Aqueelha?  

 
7 MS.  JAMES:  Jus t  a clarificatio n for  

 
8 th e word s "an d revie w information".  

 
9 The stat e i s require d t o submi t  that  

 
10  informatio n i n th e fac t  tha t  we'r e - -  not  

 
11  monitoring ,  becaus e th e state s ar e require d to  

 
12  submi t  it ,  coul d we thin k abou t  changin g th e word  

 
13  "revie w information"?  

 
14  MR.  ROONEY:  Jus t  t o be clear ,  the  

 
15  stat e does not  submi t  informatio n t o the  

 
16  Departmen t  fo r  this .  Thi s  one i s about ,  i f  a 

 
17  distric t  exceed s one percent ,  th e district  

 
18  provide s informatio n t o th e stat e and th e state  

 
19  review s it ,  and the n th e stat e provide s oversight  

 
20  of  thos e districts.  

 
21  Ther e i s no expectatio n fo r  the m then  
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1 t o submi t  tha t  informatio n t o th e Departmen t  under  

 
2 thi s  sectio n of  th e regulator y statute.  

 
3 MS.  JAMES:  I  agre e wit h you .  So the  

 
4 recommendatio n i s  t o receiv e informatio n instead  

 
5 of  revie w it.  

 
6 MR.  ROONEY:  Fro m th e statute ,  the  

 
7 statut e i s  t o revie w information .  And I  think  

 
8 "receive "  i s a ver y  passiv e term.  

 
9 I f  you loo k at  th e statut e on Page 88,  

 
10  it' s  totall y  ver y different .  It' s  on th e bottom,  

 
11  Roman numera l  II ,  it' s  th e prohibitio n on local  

 
12  cap wher e i t  get s - -  "excep t  by a local  

 
13  educationa l  agenc y exceedin g a cap unde r  this  

 
14  claus e shal l  submi t  informatio n t o th e state  

 
15  justifyin g th e need t o receiv e suc h cap".  

 
16  I  thin k our  preferenc e woul d be 

 
17  "review "  rathe r  tha n "receive, "  becaus e i t  sounds  

 
18  as i f  it' s  providin g an expectatio n tha t  th e state  

 
19  i s willin g t o loo k at  tha t  informatio n and not  

 
20  jus t  collec t  it.  

 
21  So tha t  woul d be our  preference .  I'm  
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1 open t o discussion.  

 
2 MS.  PODZIBA:  Ron? 

 
3 MR.  HAGER:  That  was th e thin g I  had  

 
4 mentione d earlie r  thi s morning ,  but  I  do want  t o I  

 
5 gues s poin t  out  tha t  i n suble t  iii ,  i t  says  

 
6 "provid e appropriat e oversigh t  t o an LEA tha t  is  

 
7 require d t o submi t  informatio n t o th e state."  

 
8 So it' s  ther e afte r  th e fact .  So you  

 
9 put  i n th e statutor y  languag e tha t  the y are  

 
10  require d t o submi t  it .  It' s  jus t  not  i n wher e you  

 
11  hav e th e review.  

 
12  I f  you loo k at  th e end of  three ,  we 

 
13  hav e tha t  bolde d language ,  whic h I  believ e we 

 
14  adde d in ,  whic h i s  th e stuf f  tha t  i s i n the  

 
15  statute .  So you hav e i t in ,  th e requiremen t  i s  

 
16  there ,  but  it' s jus t  i n a differen t  spot.  

 
17  As I' m readin g this .  I  may be 

 
18  misreadin g it.  

 
19  MR.  ROONEY:  It' s  stil l  a questio n that  

 
20  th e distric t  i s  submittin g t o th e state ,  and then  

 
21  th e questio n i s - -  becaus e we writ e our  
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1 regulation s abou t  th e expectation s fo r  th e state,  

 
2 and not  th e district .  The requiremen t  fo r  the  

 
3 distric t  i s  tha t  stat e would ,  when i t  review s or  

 
4 receive s th e informatio n th e stat e has submitted,  

 
5 right ,  th e actio n i s th e distric t  "submitting,"  

 
6 but  a regulatio n i s  writte n as requiremen t  fo r  the  

 
7 state ,  whic h i s an awkwar d transitio n fro m what's  

 
8 i n th e languag e of  th e la w t o th e languag e of  the  

 
9 regulations.  

 
10  So fo r  tha t  reaso n we use d th e word  

 
11  "review" .  But  they'r e jus t  goi ng t o submi t  i t  and  

 
12  the n th e stat e has t o do somethin g whethe r  it  

 
13  receive s i t  or  whethe r  i t  review s it .  It' s  a 

 
14  separat e choice.  

 
15  MS.  PODZIBA:  Patrick ,  jus t  t o clarify,  

 
16  i s i t  th e Departmen t  want s t o kee p "review" ? I'm  

 
17  not  sur e i f  you'r e open t o "receive "  or  i f  you're  

 
18  affirmin g tha t  yo u want  "review".  

 
19  MS.  RIGLING:  I  thin k we woul d prefer  

 
20  review .  I  thin k th e wor d "ju stify, "  whic h i s the  

 
21  wor d that' s used ,  tha t  "th e LEA need s t o justify  
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1 why i t  exceede d th e cap that' s  on th e state  

 
2 implie s some sor t  of  revie w of  tha t  justification.  

 
3 Becaus e "justify "  i s a prett y stron g word.  

 
4 MS.  PODZIBA:  So i s ther e anyon e who 

 
5 can' t  liv e wit h maintainin g "review"?  

 
6 Thomas? 

 
7 MR.  AHART:  So i s th e implicatio n then  

 
8 tha t  th e stat e woul d accep t  or  reject?  

 
9 MR.  ROONEY:  I  don' t  thin k so.  

 
10  MR.  AHART:  Requir e anothe r  action?  

 
11  MR.  ROONEY:  I  don' t  rea d th e statute  

 
12  t o say tha t  th e stat e has tha t  abilit y t o reject.  

 
13  They provid e oversight.  

 
14  MR.  AHART:  I  don' t  either ,  but  review  

 
15  woul d impl y t o me tha t  they'r e ther e t o make some 

 
16  sor t  of  judgment ,  and I  fel t  lik e i f  yo u put  

 
17  "review "  i n there ,  that' s goin g t o eithe r  be 

 
18  interprete d as anothe r  actio n as require d of  the  

 
19  state ,  i f  we go beyond ,  you know,  "receiving, "  it  

 
20  say s "submit, "  and i t  doesn' t  sa y - -  it' s  pretty  

 
21  clea r  tha t  th e stat e doesn' t  hav e th e authority  
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1 unde r  th e cod e t o make a judgmen t  on th e LEA as to  

 
2 th e --  

 
3 MR.  ROONEY:  Right ,  but  i f  yo u loo k at  

 
4 th e nex t  Roman numera l  i n th e statu e as wel l  as  

 
5 th e regulation ,  th e stat e the n i s require d to  

 
6 provid e oversigh t  of  al l  of  thos e districts .  I  

 
7 thin k you canno t  provid e oversigh t  i f  you haven't  

 
8 reviewe d th e information.  

 
9 So I  se e you r  point ,  Thomas,  and I  

 
10  don' t  rea d th e regulatio n t o sa y tha t  th e state  

 
11  has a responsibilit y or  a dut y  or  authorit y to  

 
12  disapprov e a distric t  tha t  want s  t o excee d - -  or  

 
13  need s t o excee d more tha n one percen t  of  the  

 
14  alternat e assessment.  

 
15  But  the y do hav e a dut y t o provide  

 
16  oversight .  I thin k it' s har d t o do tha t  without  

 
17  havin g reviewe d th e information.  

 
18  MR.  AHART:  Coul d we jus t  us e the  

 
19  languag e of  th e statute ,  then?  

 
20  MR.  ROONEY:  Agai n thi s  i s  wher e it  

 
21  get s  trick y i n tha t  th e requiremen t  i n our  

Page 133  



DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the work product of the 
subcontractor. The Department has determined that the transcript contains errors, including typographical errors, errors in attribution, and other 
errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfortunately, the Department is unable to 
correct the vast majority of these errors because there is no recording or other reliable source that could be used to produce a more accurate 
transcript. Consequently, the Department is making this transcript publicly available, despite the errors, consistent with its prior commitment to 
make such a transcript available; but the Department cautions that in no case should it be relied upon for purposes of verbatim citation of 
statements made during negotiated rulemaking. 
 

 

 
 

1 regulation s what  th e stat e must  due ,  and the  

 
2 statut e i s writte n as t o what  th e distric t  must  

 
3 do.  

 
4 I  don' t  hav e a good suggestion .  I'm  

 
5 open on suggestion s on how t o writ e i t  so it' s the  

 
6 stat e requiremen t  tha t  th e distric t  submit ,  that  

 
7 th e stat e requir e tha t  th e distric t  submit.  

 
8 MR.  AHART:  Adjectiv e woul d be 

 
9 "receive, "  that' s  what  seems most  reasonabl e to  

 
10  me,  i n term s of  implyin g an additiona l  step  

 
11  require d by th e ESSA. 

 
12  MR.  ROONEY:  What  i f  we sai d "th e state  

 
13  must  requir e th e distric t  t o submit" ? Well ,  I  

 
14  don' t  thin k so.  

 
15  I  mean,  thi s i s  abou t  i f  th e district  

 
16  exceed s one percent .  I  don' t  thin k i n romanette  

 
17  iii ,  th e firs t  one i s not  prohibitin g th e LEA from  

 
18  assessin g more tha n one percent ,  and tw o is  

 
19  assessin g th e information.  

 
20  I f  we coul d reorde r  tha t  t o get  t o the  

 
21  poin t  of  th e statute ,  i t  woul d say ,  "s o th e state  
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1 must  requir e th e distric t  t o submit, "  i f  you want  

 
2 t o use th e wor d submit.  

 
3 MS.  PODZIBA:  Rita?  

 
4 MS.  AHRENS:  I  hav e a comment  on the  

 
5 wor d "review" .  I' m quit e fin e wit h it .  Because  

 
6 when we'r e talkin g abou t  Congressiona l  intent ,  I  

 
7 don' t  thin k Congres s means fo r  th e LEA t o submit  

 
8 informatio n t o th e stat e and hav e th e stat e do 

 
9 nothin g wit h it ,  becaus e tha t  woul d be quit e a 

 
10  meaningles s action.  

 
11  So I  thin k tha t  th e implie d revie w of  

 
12  th e informatio n i s  somethin g tha t  we can' t  put  

 
13  int o th e regulator y language .  Thank you.  

 
14  MS.  PODZIBA:  So woul d everyon e be ok  

 
15  wit h "requir e th e distric t  t o submit" ? Everyone  

 
16  ok wit h that?  

 
17  I  thin k tha t  take s us the n t o the  

 
18  waive r  par t  of  th e discussion.  

 
19  Ok,  it ,  Thomas.  

 
20  MR.  AHART:  Ar e we stil l  talkin g about  

 
21  romanett e iii ,  whic h als o include s review.  
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1 MS.  PODZIBA:  Patrick?  

 
2 MR.  ROONEY:  Sorry ,  I  need t o go back  

 
3 and loo k at  what' s i n th e actua l  statute.  

 
4 MR.  AHART:  I  woul d jus t  recommend that  

 
5 we tak e out  th e claus e "base d on it s  revie w of  

 
6 thi s  section "  unde r  Paragrap h C(3 )  i i  of  this  

 
7 sectio n and kee p everythin g else ,  excep t  fo r  that  

 
8 whic h was alread y stricken.  

 
9 MR.  ROONEY:  Sorry ,  Thomas,  coul d you  

 
10  repea t  th e suggestion.  

 
11  MR.  AHART:  Sure .  I  woul d strike  

 
12  "base d on it s  revie w of  thi s  section" .  So it  

 
13  woul d rea d "appropriat e oversigh t  as determine d by  

 
14  th e stat e of  an LEA tha t  i s require d t o submit  

 
15  informatio n t o th e state".  

 
16  MR.  ROONEY:  So can we fla g that ,  and I  

 
17  need t o tal k t o some colleague s and the n come back  

 
18  on that.  

 
19  MS.  PODZIBA:  Sure .  We'r e goin g to  

 
20  jus t  wai t  fo r  th e Departmen t  t o hav e a chanc e to  

 
21  loo k at  tha t  further .  Ok,  we'l l  come bac k to  
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1 that .  Again ,  I' d lik e t o get  t o th e discussio n of  

 
2 th e waive r  sectio n of  this ,  so I' m openin g the  

 
3 floo r  fo r  tha t  discussion.  

 
4 Tony.  

 
5 MR.  EVERS:  I  thin k th e waive r  i s  a 

 
6 proces s tha t  we nee d t o kin d of  narro w down and  

 
7 make sur e tha t  th e state' s  doin g th e righ t  thing.  

 
8 However ,  I  believ e tha t  a stat e could  

 
9 not  disproportionatel y  asses s students ,  so on,  so  

 
10  forth .  I n my opinio n tha t  creat es an undu e and I  

 
11  thin k unfai r  occurrenc e tha t  a waive r  migh t  be 

 
12  rejecte d becaus e of  prio r  bad acts .  That's  

 
13  relativel y unusua l  i n my experienc e wit h the  

 
14  governmen t  and i t  take s up what  usuall y  i s  a lot  

 
15  of  wor k goin g forward .  I  jus t  fee l  uncomfortable  

 
16  wit h usin g tha t  opportunit y  t o go backward s in  

 
17  tim e instea d of  forward.  

 
18  So I  woul d as k fo r  th e deletio n of  A.  

 
19  And I  hav e anothe r  question ,  but  I'll  

 
20  wait ,  becaus e I  gues s thi s  deletio n wil l  tak e some 

 
21  tim e t o sor t  through .  So I'l l  tal k abou t  tha t  in  
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1 a littl e bit.  

 
2 MS.  PODZIBA:  So th e proposa l  i s to  

 
3 delet e A on Page 4.  That' s th e firs t  A,  under  

 
4 romanett e ii.  

 
5 Liz?  

 
6 MS.  KING:  Yeah,  I  jus t  wante d t o speak  

 
7 i n favo r  of  preservin g this.  

 
8 I  thin k tha t  disproportionalit y  i s  not  

 
9 conclusiv e evidence ,  but  i t  i s certainly  

 
10  supportin g evidenc e tha t  ther e i s a systemic  

 
11  proble m wit h th e way tha t  childre n ar e being  

 
12  identifie d fo r  and serve d unde r  th e assessment.  

 
13  So,  fo r  example ,  imaginin g a scenario  

 
14  her e i n whic h eithe r  Englis h learner s or  

 
15  African - America n student s ar e overrepresente d in  

 
16  th e alternativ e assessmen t  woul d sugges t  that  

 
17  ther e i s  a structura l  proble m aroun d th e way that  

 
18  thos e childre n ar e bein g identifie d fo r  inclusion  

 
19  of  th e assessment.  

 
20  But  sinc e th e entir e inten t  of  this  

 
21  waive r  i s  t o make sur e tha t  when a stat e is  
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1 exceedin g th e one- percen t  statutor y  requirement,  

 
2 statutor y  cap ,  tha t  i t  i s  not  evidenc e of  systemic  

 
3 failur e t o meet  th e need s of  thos e students.  

 
4 Disproportionalit y  does sugges t  i n fact  

 
5 tha t  the y ar e failin g t o meet  th e need s of  those  

 
6 student s and therefor e i n fac t  shoul d not  be given  

 
7 a waiver.  

 
8 MS.  PODZIBA:  Janel?  

 
9 MS.  GEORGE:  Oh,  no.  

 
10  MS.  PODZIBA:  Tom? 

 
11  MR.  AHART:  No.  

 
12  MS.  PODZIBA:  Ron? 

 
13  MR.  HAGER:  I  jus t  wante d t o clarify  

 
14  anothe r  poin t  regardin g th e disproportionalit y  at.  

 
15  Thi s  i s not  generi c  disproportionalit y wit h regard  

 
16  t o th e Department' s process .  Thi s  is  

 
17  disproportionalit y  onl y  i n givin g th e alternate  

 
18  achievemen t  assessment .  So it' s  directl y related  

 
19  t o th e issue ,  as Li z  said ,  yo u know,  of  th e way 

 
20  tha t  th e stat e i s administerin g or  ensurin g the  

 
21  administratio n of  th e alternat e assessment.  
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1 So disproportionalit y include s taking  

 
2 tha t  assessment .  So I  woul d spea k i n favo r  of  

 
3 leavin g tha t  in.  

 
4 MS.  PODZIBA:  Rich?  

 
5 MR.  POHLMAN:  The one questio n I  have,  

 
6 and thi s  may go bac k t o Li z  actually ,  i s  that  

 
7 wher e we hav e jurisdiction ,  specificall y mine ,  the  

 
8 Distric t  of  Columbia ,  tha t  i s  ver y  homogeneous  

 
9 wit h respec t  t o it s  assessmen t  studen t  population,  

 
10  ar e ther e any carveout s i n whic h we can imagine  

 
11  tha t  a jurisdictio n - -  so lik e an entir e state ,  so  

 
12  DC bein g a stat e tha t  i s entirel y homogenous might  

 
13  hav e a ver y narro w carveou t  becaus e its  

 
14  disproportionalit y  - -  or  it s disproportional  

 
15  populatio n i s als o - -  it s  populatio n i s  also  

 
16  disproportionatel y  fille d wit h student s  who loo k a 

 
17  particula r  way or  ofte n hav e homogenous  

 
18  populations.  

 
19  Does tha t  make sense ? I' m tryin g to  

 
20  lik e bot h danc e aroun d term s her e and get  the  

 
21  poin t  across.  
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1 I' m sur e there' s  researc h that' s been  

 
2 done on this ,  but  I  jus t  kno w tha t  we had a big  

 
3 pus h severa l  year s ago t o reduc e th e number  of  

 
4 student s teste d on th e alternate .  We got  

 
5 underneat h tha t  cap .  And I  kno w there' s more,  

 
6 wor k t o be done ,  but  I  was concerne d tha t  we're  

 
7 goin g t o hav e anothe r  unde r  one percen t  students  

 
8 t o come unde r  thi s  new one- percen t  cap ,  and mainly  

 
9 t o appl y fo r  aware .  Thi s  disproportionality  

 
10  requiremen t  migh t  kic k  out.  

 
11  I' m wonderin g i f  there' s a carveout  

 
12  tha t  we ca n make tha t  woul d be satisfactory.  

 
13  MS.  PODZIBA:  Audrey?  

 
14  MS.  JACKSON:  I  hav e a bi g picture  

 
15  question .  I don' t  kno w i f  she want s t o respond  

 
16  firs t  and the n I  as k ca n as k i t  and the n you  

 
17  decide?  

 
18  MS.  PODZIBA:  You'r e up.  

 
19  MS.  JACKSON:  Alright ,  I' m just  

 
20  wonderin g what  happen s i f  a waive r  i s  not  granted,  

 
21  lik e what  ar e th e ramifications?  
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1 So,  and maybe everyon e els e knows this  

 
2 and I  don't ,  but  I' m jus t  wondering ,  yo u know,  I  

 
3 can imagin e a stat e lik e Massachusetts ,  whic h is  

 
4 wher e I' m fro m righ t  now,  it' s  abou t  one point  

 
5 six ,  one poin t  seve n percent .  And it' s not  going  

 
6 t o go down overnigh t  t o unde r  one .  So I  can  

 
7 imagin e a situatio n wher e some LEAs are  

 
8 appropriatel y  over ,  and justificatio n resonates  

 
9 wit h bot h th e LEA and th e Departmen t  of  Ed,  but  

 
10  wher e othe r  LEAs may not  hav e a proper  

 
11  justification .  And so on th e stat e level ,  I'm  

 
12  curiou s how,  i f  waiver s ar e onl y  grante d on the  

 
13  stat e leve l  and some LEAs ar e appropriatel y  over  

 
14  and some may be not ,  what  actuall y happen s i f  a 

 
15  waive r  i s denied?  

 
16  MS.  PODZIBA:  So,  Patrick ,  coul d you  

 
17  answer  that?  

 
18  MR.  ROONEY:  I  ca n tr y  to .  I  may ask  

 
19  Kay to.  

 
20  I  thin k i f  a waive r  wer e t o be denied,  

 
21  th e stat e woul d eithe r  hav e t o asses s fewer  

Page 142  



DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the work product of the 
subcontractor. The Department has determined that the transcript contains errors, including typographical errors, errors in attribution, and other 
errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfortunately, the Department is unable to 
correct the vast majority of these errors because there is no recording or other reliable source that could be used to produce a more accurate 
transcript. Consequently, the Department is making this transcript publicly available, despite the errors, consistent with its prior commitment to 
make such a transcript available; but the Department cautions that in no case should it be relied upon for purposes of verbatim citation of 
statements made during negotiated rulemaking. 
 

 

 
 

1 student s on th e alternat e assessmen t  and determine  

 
2 tha t  some student s  - -  i n orde r  t o proces s this,  

 
3 the y woul d come in ,  t o figur e out  - -  and wor k with  

 
4 it s district s  t o figur e out  and reassig n students  

 
5 fo r  differen t  assessments.  

 
6 Or  th e alternativ e I  gues s woul d be the  

 
7 stat e woul d be i n th e out - of - complianc e issue.  

 
8 That  certainl y woul d not  be our  hop e or  

 
9 expectation ,  and i f  they'r e out  of  complianc e then  

 
10  ther e i s a rang e of  action s th e Departmen t  can  

 
11  tak e agains t  thos e state s out  of  compliance ,  from  

 
12  puttin g a conditio n on it s  award ,  t o labelin g on 

 
13  th e CSI  ris k grantee ,  whic h has potential  

 
14  implications ,  t o potentiall y  withholdin g funds.  

 
15  I' m not  tryin g t o make any sor t  of  

 
16  threa t  on what  may happen .  I  don' t  actuall y  know.  

 
17  There' s  jus t  a rang e of  action s tha t  we can take  

 
18  wheneve r  a state' s  out  of  complianc e fo r  any  

 
19  aspec t  of  th e la w tha t  ar e th e same regardles s of  

 
20  th e violatio n of  th e lac k of  compliance.  

 
21  MS.  JACKSON:  I  gues s I' m just  
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1 wondering ,  wher e i s  th e leve r  fo r  positiv e change?  

 
2 I f  th e waive r  i s somethin g that's  

 
3 alway s likel y t o be approve d - -  I ' m not  saying  

 
4 tha t  that' s  th e cas e - -  but  i f  i t  is ,  the n I'm  

 
5 intereste d i n what  th e leve r  fo r  positiv e change  

 
6 is ,  i f  they'r e alway s likel y  t o be approved,  

 
7 becaus e yo u can' t  supersed e th e whol e IE P team.  

 
8 MR.  ROONEY:  I  was goin g t o poin t  us  

 
9 t o - -  and that' s  why i t  was goo d t o do th e whole  

 
10  thin g at  th e beginning ,  romanett e v,  on Page 5,  

 
11  wher e a stat e i s providin g a pla n fo r  how it's  

 
12  goin g t o addres s issue s and make sur e its  

 
13  identifyin g th e righ t  assessmen t  fo r  al l  kids.  

 
14  I f  ther e i s some disproportionalit y  or  

 
15  i f  ther e is ,  yo u know,  problem s wit h th e way the  

 
16  guideline s ar e bein g implemente d fo r  some reason  

 
17  and some kid s ar e maybe gettin g th e wrong  

 
18  assessment ,  tha t  thi s woul d be th e state's  

 
19  timelin e t o tr y t o wor k wit h it s  district s to  

 
20  addres s thos e issue s and the n brin g th e percentage  

 
21  of  th e kid s takin g th e alternat e assessmen t  down.  
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1 MS.  JACKSON:  And so i n tha t  case ,  to  

 
2 Richard' s poin t  - -  and correc t  me i f  I  am wrong,  

 
3 Richar d - -  tha t  maybe you wouldn' t  nee d t o clarify  

 
4 particula r  condition s i n which ,  you know,  i t  would  

 
5 be ver y  understandabl e fo r  a stat e or  entit y t o go 

 
6 over ,  becaus e i t  woul d likel y  be approve d as long  

 
7 as they'r e havin g a thoroug h pla n t o address.  

 
8 MS.  PODZIBA:  Hang on,  I  don' t  want  

 
9 thi s  t o be a conversatio n bac k and forth ,  because  

 
10  that' s --  

 
11  So Richard' s suggestio n was one item  

 
12  withi n a discussio n of  a proposa l  t o delet e this  

 
13  section.  

 
14  Tony?  

 
15  MR.  EVERS:  Yeah,  I  don' t  want  t o leave  

 
16  peopl e wit h th e ide a tha t  I' m not  concerne d about  

 
17  disproportionalit y  i n any arena .  And i t  still  

 
18  exist s i n C on th e botto m of  Page 4.  

 
19  I' m jus t  sayin g th e issu e i s  prior  

 
20  year .  I don' t  kno w how many - -  I can' t  thin k of  

 
21  any .  Maybe someone wil l  fin d tha t  out  fo r  me,  
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1 wher e prio r  action s - -  well ,  i t  say s prio r  bad act  

 
2 or  act s  wil l  automaticall y  disqualif y  a school  

 
3 distric t  fro m gettin g a waiver .  That' s th e issue.  

 
4 It' s  not  dealin g with  

 
5 disproportionalit y  as you hav e i n C,  th e second  

 
6 page .  It' s  stil l  there ,  par t  of  th e plan.  

 
7 So I  jus t  want  t o make tha t  clear.  

 
8 MS.  PODZIBA:  So,  Tony ,  coul d you  

 
9 perhap s furthe r  explai n you r  proposal ? Becaus e I  

 
10  understoo d you r  proposa l  was t o delet e A? 

 
11  MR.  EVERS:  Correct.  

 
12  MS.  PODZIBA:  And prio r  schoo l  yea r  is  

 
13  i n a coupl e of  othe r  places.  

 
14  So i s you r  concer n primaril y around  

 
15  prio r  yea r  and changin g somethin g abou t  that ,  or  

 
16  i s i t  al l  of  A? 

 
17  MR.  EVERS:  It' s  al l  of  A,  becaus e of  

 
18  A.  I  don' t  kno w how we fi x  that ,  becaus e that's  

 
19  i n th e prio r  year .  I  jus t  want  t o make sur e we 

 
20  hav e been understandin g that.  

 
21  MS.  PODZIBA:  Liz?  
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1 MS.  KING:  So i n answer  t o Richard's  

 
2 questio n t o me,  I  thin k I  am not  comfortabl e with  

 
3 th e ide a of  a carveou t  or  an exceptio n fo r  a 

 
4 homogenous state.  

 
5 So a coupl e of  differen t  point s  on 

 
6 that .  So DCPS has an awfull y  bad recor d of  

 
7 servin g childre n wit h disabilities ,  hav e violated  

 
8 multiple ,  differen t  year s ove r  th e years .  So I  

 
9 thin k it' s  a good exampl e of  a plac e wher e there  

 
10  ar e some systemi c and structura l  problem s that  

 
11  need t o be resolved.  

 
12  I  als o sor t  of  cautio n tha t  urbanity,  

 
13  or  th e presenc e of  childre n of  color ,  or  the  

 
14  presenc e of  low - incom e children ,  i s not  a 

 
15  justificatio n fo r  th e overidentificatio n - -  or  the  

 
16  highe r  identificatio n of  childre n wit h th e most  

 
17  significan t  cognitiv e disabilities.  

 
18  I  thin k tha t  sor t  of  - -  there' s been  

 
19  some sor t  of  suggestio n of  tha t  brough t  up a 

 
20  coupl e of  time s throughou t  th e conversation .  I  

 
21  thin k it' s  a good exampl e of  why th e ca p i s  in  
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1 ther e and why th e oversigh t  i s  i n there ,  because  

 
2 thi s  i s  a long - standin g challeng e tha t  we need to  

 
3 reverse .  It' s jus t  somethin g tha t  I  would  

 
4 caution.  

 
5 The poin t  her e tha t  I  jus t  wante d to  

 
6 reinforc e i s tha t  we ar e talkin g abou t  what  is  

 
7 evidenc e of  a systemi c problem .  So,  t o Tony's  

 
8 point ,  th e valu e of  usin g prior - yea r  dat a - -  and I  

 
9 realiz e why i t  i s i t  problematic ,  becaus e getting  

 
10  i n troubl e fo r  one yea r  fo r  somethin g tha t  you had  

 
11  done previousl y i s a littl e bi t  challenging.  

 
12  Excep t  tha t  th e prio r  yea r  data ,  I  am 

 
13  more comfortabl e wit h th e standar d by whic h you  

 
14  ar e bein g judge d by somethin g tha t  yo u have  

 
15  actuall y done rathe r  tha n bein g judg e by something  

 
16  tha t  yo u migh t  do.  And so th e prior - yea r  dat a is  

 
17  somethin g tha t  yo u hav e actuall y  done ,  and i n the  

 
18  prio r  yea r  i f  ther e was a proble m aroun d this  

 
19  racia l  disproportionality ,  the n i t  i s lik e - -  and  

 
20  i f  i n th e prio r  yea r  yo u had disproportionalit y in  

 
21  th e assessment ,  and yo u ar e now exceedin g the  
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1 one- percen t  cap ,  i t  i s likel y tha t  ther e i s a 

 
2 relationshi p and tha t  ther e i s a proble m wit h the  

 
3 way i n whic h you ar e providin g - -  eithe r  it' s the  

 
4 guidanc e tha t  you ar e providin g t o IE P team s for  

 
5 appropriat e identificatio n and ensurin g that  

 
6 childre n ar e not  bein g identifie d fo r  the  

 
7 alternat e assessmen t  on,  fo r  example ,  th e basi s of  

 
8 rac e or  ethnicit y or  languag e status...  

 
9 or  th e failur e t o provid e t o the  

 
10  educator s th e resource s the y need fo r  the  

 
11  accommodation s the y shoul d be providin g fo r  the  

 
12  childre n ca n be include d on th e genera l  assessment  

 
13  wit h accommodation s fo r  th e trainin g tha t  they  

 
14  need...  

 
15  or  whethe r  i t  i s a structura l  issue  

 
16  tha t  extend s beyon d disabilit y  t o includ e larger  

 
17  racia l  issue s tha t  exis t  withi n th e stat e or  

 
18  withi n LEAs i n th e state ,  ensurin g tha t  things  

 
19  lik e implici t  bia s  ar e not  interferin g wit h the  

 
20  identificatio n of  childre n wit h specia l  ed 

 
21  services .  Or  thing s lik e that.  
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1 So I  thin k tha t  what  we'r e tryin g to  

 
2 get  at  here ,  th e purpos e of  th e one- percen t  ca p is  

 
3 ver y much historicall y roote d bot h i n the  

 
4 overidentificatio n of  childre n wit h disabilities  

 
5 as bein g beyon d th e scop e of  th e genera l  standards  

 
6 and assessment .  So we'r e tryin g t o fi x  that  

 
7 historica l  problem ,  as wel l  as ,  specificall y  in  

 
8 th e contex t  of  thi s  and th e languag e around  

 
9 disproportionality ,  th e overidentificatio n of  

 
10  childre n of  colo r  and Nativ e America n children  

 
11  acros s disabilit y  categories ,  but  

 
12  disproportionatel y  withi n th e intellectually  

 
13  disable d categor y becaus e of  how loade d that  

 
14  categor y is ,  and our  perception s as a societ y  that  

 
15  ti e rac e and ethnicit y  t o concept s of  intellectual  

 
16  capacity.  

 
17  So that' s a bi g charge ,  and agai n I  

 
18  wil l  say thi s  i s  a ver y  narro w too l  t o addres s a 

 
19  much bigge r  problem ,  and th er e ar e a lo t  of  other  

 
20  thing s we nee d t o do abou t  makin g sur e that  

 
21  childre n and educator s hav e th e support s and the  
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1 trainin g tha t  the y need.  

 
2 But  I  thin k tha t  that' s why,  

 
3 specifically ,  th e limitation s aroun d th e waiver  

 
4 ar e so important ,  makin g sur e tha t  the  

 
5 Congressiona l  requiremen t  aroun d th e one- percent  

 
6 cap i s rigorousl y implemented ,  as wel l  as  the  

 
7 callou t  aroun d disproportionality.  

 
8 MS.  PODZIBA:  Janel?  

 
9 MS.  GEORGE:  Thank you.  

 
10  I  jus t  want  t o underscor e tha t  context  

 
11  does matter ,  and i t  matter s  specificall y fo r  us in  

 
12  th e lega l  realm ,  at  th e Lega l  Defens e and  

 
13  Educationa l  Fund ,  or  LDF,  we loo k at  i t  i n so many 

 
14  differen t  practic e areas.  

 
15  I n our  policin g work ,  we loo k at  what's  

 
16  calle d a patter n and practic e of  discrimination  

 
17  tha t  target s particula r  groups ,  particularly  

 
18  African - Americans.  

 
19  I n votin g rights ,  we loo k at  a history  

 
20  and legac y of  discriminatio n and exclusion.  

 
21  And i n educatio n we als o loo k at  the  
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1 perpetuatio n of  segregatio n and th e mechanis m used  

 
2 t o segregat e students.  

 
3 I n particula r  i n th e specia l  education  

 
4 realm ,  we se e tha t  African - America n male s ar e not  

 
5 onl y  disproportionatel y what  we call  

 
6 "misidentified, "  becaus e the y ten d t o be 

 
7 overrepresente d i n certai n categorie s lik e ED,  

 
8 emotiona l  disturbance ,  or  intellectual  

 
9 disabilities ,  and underrepresente d i n other  

 
10  categorie s lik e autism.  

 
11  So fo r  us it' s reall y an issu e of  

 
12  misidentification ,  and it' s par t  and parce l  of  our  

 
13  country' s  legac y of  institutionalize d and systemic  

 
14  racism.  

 
15  We can' t  den y that .  We can' t  ignore  

 
16  it .  I t  inform s th e pattern s and practice s tha t  we 

 
17  see today .  I f  inform s th e educational  

 
18  inequalitie s  tha t  we continu e t o see perpetuated  

 
19  i n our  society.  

 
20  Dat a tell s  a story .  I t  i s importan t  to  

 
21  hav e th e data .  We'r e not  talkin g abou t  a 
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1 retroactiv e punishment .  We'r e talkin g about  

 
2 lookin g at  one yea r  of  dat a disaggregate d by  

 
3 studen t  subgroup s t o infor m how thi s  provision  

 
4 wil l  be implied.  

 
5 Again ,  we'r e not  talkin g abou t  a 

 
6 retroactiv e punishment .  You'r e jus t  providin g the  

 
7 dat a tha t  wil l  be reviewe d by th e stat e i n making  

 
8 agai n what  i s th e significan t  decisio n about  

 
9 whethe r  thi s studen t  wil l  tak e th e alternate  

 
10  assessments.  

 
11  We see agai n disproportionatel y  for  

 
12  African - America n student s  who tak e thes e alternate  

 
13  assessments ,  the y ar e take n out  of  th e classrooms  

 
14  at  highe r  rate s tha n thei r  whit e peers.  

 
15  Thi s  i s  what  th e dat a and information  

 
16  tel l  us .  So i t  i s importan t  t o hav e th e data .  I  

 
17  believ e tha t  thi s  provisio n shoul d remai n here  

 
18  becaus e i t  inform s th e contex t  and discussion ,  the  

 
19  purpose ,  th e underlyin g purpose.  

 
20  I  thin k t o tak e thi s provisio n out  

 
21  undermine s th e inten t  of  ensurin g tha t  onl y  the  
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1 student s who need i t  most  ar e takin g these  

 
2 alternat e assessments.  

 
3 MS.  PODZIBA:  Patrick?  

 
4 MR.  ROONEY:  Thanks.  

 
5 Jus t  t o Tony' s point ,  I  di d want  to  

 
6 clarif y  tha t  th e Departmen t  actuall y  ver y  often  

 
7 take s int o accoun t  curren t  and prio r  action s of  

 
8 th e stat e when they'r e tryin g t o evaluat e whether  

 
9 t o approv e a waive r  request.  

 
10  I  appreciat e th e poin t  you'r e making,  

 
11  but  tha t  i s ofte n a criteri a th e Departmen t  uses  

 
12  when tryin g t o determin e whethe r  or  not  t o approve  

 
13  a waive r  reques t  fo r  a state.  

 
14  MS.  PODZIBA:  Tony?  

 
15  MR.  EVERS:  So that' s par t  of  the  

 
16  regulatio n tha t  give s the m th e authorit y t o do 

 
17  that ,  or  that' s jus t  practice?  

 
18  MR.  ROONEY:  So th e statut e lay s out  

 
19  requirement s fo r  a stat e t o submi t  a waiver .  It  

 
20  doesn' t  la y  out  th e criteri a fo r  th e Departmen t  to  

 
21  the n determin e whethe r  t o approv e th e waive r  or  
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1 not.  

 
2 I  ca n thin k of  a coupl e of  example s off  

 
3 th e to p of  my head where ,  as par t  of  our  example,  

 
4 when we looke d at ,  i n complianc e wit h IDEA or  

 
5 Titl e I ,  we looke d at  othe r  aspect s of  th e state's  

 
6 implicatio n of  th e la w t o determin e whethe r  a 

 
7 waive r  was appropriat e or  not?  

 
8 MR.  EVERS:  Can I  continue?  

 
9 MS.  PODZIBA:  Mm- hmm. 

 
10  MR.  EVERS:  Thi s  i s  a huge issue .  I  

 
11  don' t  jus t  vie w i t  as a waiver.  

 
12  Currentl y you hav e rule s of  review ,  I  

 
13  thin k review ,  fina l  revie w of  th e IDEA.  You deal  

 
14  wit h th e issu e of  disproportionalit y  there ? If  

 
15  so ,  what  i s  th e distinctio n betwee n tha t  and this?  

 
16  Maybe there' s  no distinction.  

 
17  So i f  it' s a bi g deal ,  and I  thin k it's  

 
18  a huge deal ,  wouldn' t  i t  be bette r  deal t  with  

 
19  ther e tha n here ? I  mean,  thi s i s  a microcosm ,  a 

 
20  smal l  microcos m of  a large r  issue.  

 
21  MR.  ROONEY:  I' m happ y t o addres s that  
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1 issu e as actuall y Alvi n raise d tha t  poin t  too  

 
2 earlie r  thi s  mornin g when we firs t  brough t  up the  

 
3 questio n of  disproportionality.  

 
4 IDEA ask s fo r  dat a of  

 
5 disproportionalit y  but  i t  focuse s on 

 
6 identificatio n of  student s  wit h disabilities,  

 
7 placement ,  and disciplinar y actions.  

 
8 I t  doesn' t  focu s on kid s takin g the  

 
9 alternat e assessmen t  base d on alternate  

 
10  achievemen t  standards.  

 
11  So,  t o th e exten t  thi s  is ,  you know,  an 

 
12  issu e tha t  we want  t o thin k abou t  or  consider,  

 
13  it' s  not  capture d elsewher e i n IDEA or  th e current  

 
14  regulatio n or  th e statute.  

 
15  MS.  PODZIBA:  Aaron.  

 
16  MR.  PAYMENT:  So i n our  traditio n we 

 
17  tel l  storie s i n orde r  t o full y hav e an 

 
18  understanding ,  so I  won' t  tel l  you a reall y  long  

 
19  one...  

 
20  But  I  do want  t o shar e tw o things .  One 

 
21  is ,  my nephe w - -  and thi s  i s  interesting ,  because  
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1 I  hav e t o wear  severa l  hats .  One hat  i s as an 

 
2 uncle ,  th e als o anothe r  hat  is  as  the  former  

 
3 presiden t  of  our  schoo l  board ,  and we hav e a very  

 
4 good school ,  ver y good schoo l  board .  As an 

 
5 administrato r  fo r  my tribe ,  I  kno w what  it' s  like  

 
6 t o actuall y hav e t o follo w regulation s tha t  are  

 
7 unfair ,  or  seemingl y  unfair.  

 
8 But  i n th e cas e of  my nephew,  who is  

 
9 high - functionin g autistic ,  he was misclassifie d as  

 
10  emotionall y  impaired ,  chronicall y misclassifie d as  

 
11  bein g emotionall y  impaired .  The othe r  guidance  

 
12  counselor s indicate d he was high - functioning  

 
13  autistic ,  and I  had t o figh t  a socia l  worke r  from  

 
14  our  own schoo l  who kep t  movin g hi m i n this  

 
15  direction ,  whil e speakin g t o my siste r  and telling  

 
16  her  tha t  she cause d i t  becaus e she was an 

 
17  alcoholic .  And that' s  a common practice .  It's  

 
18  not  unusual .  It' s  a common practice.  

 
19  So,  we hav e fixe d tha t  and our  schools  

 
20  now accommodate .  But  we hav e th e same struggle,  

 
21  becaus e yo u hav e onl y  so much money but  you also  

Page 157  



DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the work product of the 
subcontractor. The Department has determined that the transcript contains errors, including typographical errors, errors in attribution, and other 
errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfortunately, the Department is unable to 
correct the vast majority of these errors because there is no recording or other reliable source that could be used to produce a more accurate 
transcript. Consequently, the Department is making this transcript publicly available, despite the errors, consistent with its prior commitment to 
make such a transcript available; but the Department cautions that in no case should it be relied upon for purposes of verbatim citation of 
statements made during negotiated rulemaking. 
 

 

 
 

1 hav e t o tr y t o addres s th e issue.  

 
2 But  I  als o wante d t o say somethin g on 

 
3 th e importanc e of  data ,  loca l  data .  So th e local  

 
4 schoo l  system ,  we get  Impac t  Ai d fund s i n our  

 
5 publi c  schoo l  system ,  so they'r e require d t o do an 

 
6 annua l  meetin g on th e reservatio n fo r  th e largest  

 
7 amount  of  money tha t  flow s fro m th e federal  

 
8 governmen t  on Impac t  Ai d t o th e reservation;  

 
9 Impac t  Aid ,  als o fo r  federa l  land s and Coast  Guard  

 
10  and al l  that.  

 
11  So,  one of  th e meeting s the y came and  

 
12  presente d at  our  reservation ,  the y ar e bragging  

 
13  abou t  th e increase d number  of  graduates .  And they  

 
14  wer e ver y prou d of  themselves ,  tha t  the y sen t  a --  

 
15  we cal l  i t  sendin g a brow n fac e t o do th e dirty  

 
16  work .  They sen t  a medi a perso n t o come and  

 
17  presen t  th e dat a t o us ,  who worke d fo r  them.  

 
18  So anyway ,  I  aske d th e basi c  question:  

 
19  Statistic s relativ e t o what ? The graduation  

 
20  number  i s not  th e same as you r  graduatio n rat e of  

 
21  performance.  
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1 And so we compelle d the m t o - -  we paid  

 
2 fo r  a stud y tha t  the y the n di d t o go loo k under  

 
3 th e cohort s and loo k at  tw o cohort s statistically  

 
4 and se e th e actua l  record s and determin e the  

 
5 graduatio n rate.  

 
6 As i t  turn s out ,  th e graduatio n rate  

 
7 was forty - seve n percent ,  consisten t  wit h th e state  

 
8 graduatio n rate ,  consisten t  wit h th e federal  

 
9 graduatio n rat e fo r  America n Indians .  So thi s  is  

 
10  why thi s i s so passionate.  

 
11  So,  becaus e we wer e abl e t o access  

 
12  loca l  data ,  we wer e abl e t o the n get  a littl e bit  

 
13  of  carro t  on a stick ,  a littl e bi t  of  shaming,  

 
14  becaus e the y neede d t o be shamed.  They were  

 
15  acceptin g th e fifty - percen t  percen t  dropou t  rate  

 
16  and transferrin g us t o nonprofi t  prep s at  a rate  

 
17  of  thre e time s tha t  of  our  genera l  population.  

 
18  Had we not  done this ,  we woul d hav e neve r  known 

 
19  that .  We woul d neve r  had had tha t  actua l  data.  

 
20  But  th e good news,  th e good sid e of  the  

 
21  stor y i s I  don' t  believ e the y wer e eve r  doin g any  
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1 of  tha t  purposefully ,  and I  believ e onc e we 

 
2 create d th e effor t  t o loo k at  th e loca l  dat a as a 

 
3 team ,  thing s improved.  

 
4 We als o didn' t  leav e i t  t o the m for  

 
5 referral .  We jus t  referre d t o our  own school .  Now 

 
6 al l  th e student s want  t o get  int o our  school,  

 
7 includin g al l  our  nativ e peopl e who go t o charter,  

 
8 as well ,  al l  th e doctor' s  and lawyer' s  kid s are  

 
9 al l  wantin g t o come t o our  school .  We'r e the  

 
10  Schoo l  of  th e Academy of  Excellence .  But  that  

 
11  combinatio n of  factor s  improve d th e environment  

 
12  fo r  educatio n fo r  our  children.  

 
13  So I  think ,  as an advocate ,  as an 

 
14  India n person ,  I  want  t o kno w whateve r  dat a I  can  

 
15  i n orde r  t o advocat e fo r  - -  not  t o shame,  but  to  

 
16  wor k i n collaboratio n as a tea m wit h public  

 
17  educator s t o loo k at  and fi x  thos e areas.  

 
18  I  thin k more likel y  tha n not  the y will  

 
19  be likel y  t o fi x i t  onc e the y understan d i t  and  

 
20  kno w it.  

 
21  So thi s  i s why I  thin k acces s t o this  
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1 dat a i s  important.  

 
2 MR.  PODZIBA:  Alvin.  

 
3 MR.  WILBANKS:  I  certainl y di d not  

 
4 sugges t  we not  loo k at  data .  I  certainl y di d not  

 
5 sugges t  tha t  we reall y be awar e of  what  made up 

 
6 th e data .  But  I  conten d disproportionalit y can  

 
7 occu r  apar t  fro m any referenc e t o race,  

 
8 discriminatio n or  whatever .  I t  can simpl y  be a 

 
9 criteri a of  bein g applie d fairly .  I  thin k this  

 
10  yea r  bac k of  review ,  I  don' t  se e a reaso n fo r  it.  

 
11  But  withou t  gettin g int o personal  

 
12  collaboratio n here ,  I  thin k we need t o decid e if  

 
13  thi s  i s th e selectio n of  student s wit h significant  

 
14  cognitiv e disabilities ,  t o kee p th e appropriate  

 
15  educationa l  placemen t  i n as i t  shoul d be kept ,  and  

 
16  I  thin k whateve r  tha t  criteri a is ,  I  believ e we 

 
17  ar e wel l  prepare d toda y that ,  i f  not ,  the y should  

 
18  be,  and I  won' t  make a federa l  mandat e othe r  than  

 
19  what  we alread y have.  

 
20  MS.  PODZIBA:  Tony?  

 
21  MR.  EVERS:  Probabl y my las t  comment  on 
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1 this ,  but ,  i n thes e regulation s aroun d gettin g a 

 
2 waiver ,  agai n it' s  my concer n tha t  we almost  

 
3 automaticall y disallo w district s tha t  are  

 
4 training .  And you sai d that ,  Kerri .  It' s about  

 
5 movin g forward .  C at  th e botto m of  th e page ,  it  

 
6 talk s abou t  disproportionality ,  C at  th e botto m of  

 
7 Page 5,  i t  talk s abou t  disproportionality .  So I  

 
8 don' t  thin k ther e i s  any lac k of  sensitivit y  about  

 
9 it.  

 
10  The proble m I  hav e i s tha t  i t  pretty  

 
11  much automaticall y suggest s tha t  a waive r  i s  not  

 
12  goin g t o be given .  And I  thin k that' s a problem.  

 
13  I  thin k Congres s generall y  sough t  t o tak e i t  all  

 
14  away.  The Secretar y has eve n put  condition s on 

 
15  waivers ,  generall y speaking .  I  thin k thi s i s  a 

 
16  larg e problem.  

 
17  I  don' t  believ e C at  th e botto m should  

 
18  be eliminated .  I  don' t  believ e tha t  C at  the  

 
19  botto m of  Page 5 shoul d be eliminated.  

 
20  Clearl y  we hav e disproportionality  

 
21  issue s and rule s tha t  ar e broader .  I' m tryin g to  
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1 understan d thi s issue .  I' m jus t  sayin g i n the  

 
2 smal l  worl d of  waive r  approva l  considering ,  using  

 
3 pas t  dat a i s not  appropriate.  

 
4 MS.  PODZIBA:  So it' s  clea r  tha t  there  

 
5 i s not  consensu s t o leav e i t  in ,  and ther e i s  not  

 
6 consensu s t o remov e it .  So tha t  means - -  hmmm. 

 
7 MR.  EVERS:  Change it.  

 
8 MS.  PODZIBA:  So I' m wondering ,  Tony,  

 
9 i f  thi s i s  a firs t  year ,  I' m jus t  throwin g i t  out  

 
10  as an attemp t  t o chang e it ,  i f  i n th e firs t  year  

 
11  it' s  not  prio r  year ,  but  it' s  th e firs t  yea r  of  a 

 
12  waiver ,  so tha t  i n th e secon d yea r  the n you have  

 
13  th e informatio n tha t  supporte d th e firs t  year  

 
14  waiver.. .  So thi s kin d of  cons t rain t  woul d relate  

 
15  t o a secon d yea r  of  a reques t  fo r  a waiver,  

 
16  becaus e a waive r  had alread y bee n grante d base d on 

 
17  data....  

 
18  I s tha t  a beginnin g of  a way of  

 
19  changin g thi s  t o make i t  acceptabl e t o everyone?  

 
20  It' s  essentiall y givin g state s a year?  

 
21  Aaron?  
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1 MR.  PAYMENT:  Again ,  base d on the  

 
2 principa l  tha t  I  thin k most  wil l  chang e and  

 
3 improv e i f  give n th e opportunity ,  I  thin k that  

 
4 give s the m th e opportunity .  And I  woul d prefe r  it  

 
5 not ,  but  of  tha t  get s us t o consensus ,  I  think  
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6 that  that  makes sense.   

 

7 
   

MS.  PODZIBA:  
 

Othe r  comments about  
 

8 that?    

 

9 
  

Liz?  

 

10 
  

MS.  KING:  
 

Yeah,  a coupl e of  different  

 

11 
 

comments.  
  

 

12 
  

First ,  jus  
 

t  a genera l  reminde r  that  
 

13  student s wit h disabilitie s  ar e genera l  education  

 
14  student s first .  So,  whil e the y hav e IDEA 

 
15  protections ,  the y ar e full y include d i n th e ESSA. 

 
16  Thi s  provisio n i s abou t  thei r  inclusion  

 
17  i n th e ESSA,  whic h i s  why th e IDEA NPRM on 

 
18  disproportionatel y  apply ,  althoug h th e IDEA NPRM 

 
19  on disproportionalit y  i s  jus t  furthe r  evidenc e of  

 
20  systemi c problem s i n th e ove r  identificatio n of  

 
21  childre n of  colo r  as havin g disabilities ,  and the  
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1 likel y continue d ove r  identificatio n without  

 
2 intervention.  

 
3 I  thin k th e ide a of  a waive r  i s  that  

 
4 ther e i s a la w tha t  applie s t o everybody ,  and now 

 
5 thi s  par t  of  th e la w tha t  applie s t o everybody  

 
6 does not  i n a limite d instanc e appl y  t o you ;  which  

 
7 i s a prett y seriou s standar d t o go from ,  Thi s law  

 
8 applie s t o a state ,  t o Thi s la w does not  i n this  

 
9 moment  i n thi s way appl y t o th e state .  So I  think  

 
10  i t  i s fai r  t o hav e rigorou s standard s fo r  a waiver  

 
11  approval.  

 
12  Congres s coul d not  hav e require d that  

 
13  ther e be a one- percen t  cap .  Congres s coul d have  

 
14  require d th e Department ,  withou t  review ,  t o accept  

 
15  al l  request s fo r  waivers .  Congres s coul d hav e in  

 
16  a lot s  of  othe r  ways made thi s  meaningless ,  and  

 
17  instea d Congres s di d not.  

 
18  Ther e ar e statutor y requirement s around  

 
19  this ,  includin g th e underlyin g requiremen t  that  

 
20  not  more tha n one percen t  of  childre n be assessed  

 
21  on th e alternativ e assessment.  
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1 So I  thin k tha t  agai n i t  i s  my concern  

 
2 alway s when we'r e talkin g abou t  relativ e t o add  

 
3 one year ,  or  jus t  t o add tw o years ,  or  jus t  t o add  

 
4 thre e years ,  tha t  chil d who goes t o thir d grad e is  

 
5 now i n sixt h grad e and now they'r e i n seventh  

 
6 grade ,  and ,  oh,  now they'r e leavin g hig h school.  

 
7 So I  thin k tha t  we jus t  hav e t o be clea r  tha t  when 

 
8 we'r e talkin g abou t  one or  tw o year s i s a long  

 
9 tim e i n th e lif e of  a chil d i n school.  

 
10  And my concer n abou t  th e prior - year  

 
11  data ,  I  thin k th e issu e her e i s aroun d the  

 
12  proactivenes s abou t  it.  

 
13  So I  woul d lik e t o hea r  more ,  Tony,  

 
14  abou t  i s  ther e an alternativ e way t o identify  

 
15  structura l  disproportionalit y  as a structura l  flag  

 
16  aroun d rac e and ethnicit y and peopl e with  

 
17  disability .  So i s ther e an alternativ e t o that.  

 
18  And the n I  woul d sa y t o Susan ,  sor t  of  

 
19  th e polic y  poin t  argumen t  tha t  Susan i s  tryin g to  

 
20  make,  I  woul d say tha t  th e concer n I  hav e with  

 
21  Susan' s  proposal ,  th e intentio n woul d be tha t  a 
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1 waive r  may - -  i n th e even t  tha t  a waive r  is  

 
2 reasonabl y  grante d fo r  one year ,  our  hop e i s that  

 
3 waiver s  not  be grante d becaus e the y not  be needed  

 
4 becaus e th e cap not  be exceeded.  

 
5 Our  hop e i s that ,  i n th e even t  tha t  the  

 
6 cap i s exceeded ,  tha t  a waive r  be grante d because  

 
7 th e reaso n th e cap was excee d met  al l  of  these  

 
8 expectation s and requirement s and tha t  that  

 
9 conditio n woul d continu e not  t o be th e case.  

 
10  So we ar e hopin g agains t  multiyear  

 
11  waivers ,  althoug h we certainl y  realiz e the y are  

 
12  allowe d unde r  th e law.  

 
13  But  I  thin k th e ide a her e i s tha t  we 

 
14  ar e tryin g t o be very ,  ver y carefu l  tha t  when the  

 
15  Secretar y determine s tha t  thi s  federa l  la w written  

 
16  by Congres s doe s not  apply ;  tha t  i t  i s onl y a 

 
17  limite d instanc e when tha t  happens.  

 
18  MS.  PODZIBA:  Kerri?  

 
19  MS.  BRIGGS:  A slightl y  more general  

 
20  poin t  - -  I' m strugglin g wit h th e timin g of  a 

 
21  proactiv e waive r  and it s anticipate d approval.  
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1 Submittin g i t  ninet y day s befor e th e testing  

 
2 window s and I' m tryin g t o thin k i n my hea d when 

 
3 IE P team s need t o make decision s abou t  kid s - -  I'm  

 
4 jus t  sor t  of  strugglin g wit h who thi s i s being  

 
5 matche d up.  

 
6 Becaus e let' s  sa y yo u tak e i t  under  

 
7 IDEA 1. 5 - -  no,  1.3 ,  tha t  trigger s some day s a 

 
8 whol e bunc h of  ID E team s comi ng t o testin g fo r  one  

 
9 year.  

 
10  For  me there' s somethin g t o consider  

 
11  abou t  receivin g dat a when the y ar e bein g captured  

 
12  and collecte d and brough t  on th e ver y important  

 
13  issu e of  th e one percen t  cap.  

 
14  MS.  PODZIBA:  Yeah,  so you'r e you in  

 
15  th e pas t  and futur e at  th e same tim e somehow.  

 
16  MS.  BRIGGS:  Yes.  

 
17  MS.  PODZIBA:  So I' m gettin g what  

 
18  you'r e saying .  Ok.  

 
19  Derric k  - -  I' m sorry ,  Lara.  

 
20  MS.  EVANGELISTA:  So,  speakin g fro m the  

 
21  perspectiv e fro m a schoo l  tha t  deal s  wit h a 
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1 relativel y homogenous population ,  give n that  

 
2 they'r e al l  newcomer  ELLs ,  and I  thin k what  

 
3 concern s me abou t  thi s i s tha t  las t  piec e abou t  it  

 
4 onl y  look s like s you'r e talkin g abou t  one thing.  

 
5 You know,  we'r e a schoo l  tha t  our  

 
6 graduatio n rate ,  our  four - yea r  graduatio n rat e has  

 
7 consistentl y been double d out  of  th e cit y and of  

 
8 th e state .  Most  of  our  student s ar e goin g on to  

 
9 college .  We hav e a grea t  reputatio n i n New York  

 
10  Cit y  fo r  servin g our  population.  

 
11  But  we hav e bee n ver y  negatively  

 
12  impacte d by th e fac t  of  lookin g at  jus t  one  

 
13  measur e fo r  our  school ,  becaus e on th e state  

 
14  level ,  we wer e actuall y fo r  a whil e a focu s school  

 
15  becaus e of  al l  of  th e overlappin g subgroups .  All  

 
16  of  our  ELLs ar e al l  economicall y  disadvantaged.  

 
17  Al l  of  our  Asia n student s ar e als o ELLs and  

 
18  economicall y disadvantaged .  So tha t  concern s me,  

 
19  tha t  piece.  

 
20  So,  I  wonder ,  i f  thi s i s  lef t  in ,  that  

 
21  i t  coul d sa y somethin g lik e "demonstrate d by  
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1 multipl e measure s suc h as but  not  limite d to  

 
2 disaggregatin g th e stat e leve l  data, "  so tha t  when 

 
3 peopl e ar e submitting ,  you kno w - -  when LEAs are  

 
4 submittin g thei r  justificatio n fo r  why they're  

 
5 goin g ove r  th e one percen t  and they'r e explaining  

 
6 th e circumstances ,  tha t  tha t  can als o be looke d at  

 
7 fo r  th e waive r  at  th e federa l  level.  

 
8 MS.  PODZIBA:  Derrick?  

 
9 MR.  CHAU:  I' m jus t  tryin g t o thin k of  

 
10  a happ y mediu m her e and offerin g up a solution,  

 
11  becaus e you hav e definitel y differen t  side s to  

 
12  thi s  issue .  And I  thin k i t  sound s lik e peopl e are  

 
13  fin e wit h - -  members of  th e committe e ar e fine  

 
14  wit h includin g a pla n and timeline ,  and I  

 
15  definitel y want  t o emphasiz e tha t  thi s  isn' t  going  

 
16  t o happe n i n a year ,  and havin g tha t  expectation,  

 
17  an equa l  expectatio n acros s al l  state s and all  

 
18  district s i s unfair ,  inherentl y  unfair.  

 
19  Speakin g fro m th e secon d largest  

 
20  distric t  i n th e country ,  and askin g us t o do 

 
21  somethin g lik e thi s wher e we wil l  not  
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1 significantl y increase ,  or  we wil l  not  

 
2 disproportionatel y  - -  we'v e been workin g on this  

 
3 now.  

 
4 I  lik e what  Lar a offere d abou t  multiple  

 
5 measures ,  and i f  we wer e t o tak e a lo t  of  this  

 
6 languag e fro m section s i i  and ii i  and put  that  

 
7 int o sectio n i v as  sor t  of  a conside r  as par t  of  

 
8 thei r  pla n and timeline ,  "conside r  dat a multiple  

 
9 measure s i f  applicabl e or  nece ssary "  t o address  

 
10  some of  thes e issues.  

 
11  I  thin k it' s unrealisti c t o expect  

 
12  thes e school s and LEAs t o change ,  and I' m also  

 
13  thinkin g abou t  thes e single - schoo l  LEA charter  

 
14  school s  who ar e goin g t o be aske d t o make some of  

 
15  thes e change s ver y quickl y  as well .  So I' d just  

 
16  lik e t o put  tha t  out  there.  

 
17  I  thin k it' s fai r  t o ask fo r  a pla n and  

 
18  a timeline ,  fo r  this ,  and I  woul d as k fo r  time,  

 
19  becaus e al l  of  us ar e ver y  different .  Some of  our  

 
20  state s ar e very ,  ver y  large ;  some of  our  states  

 
21  ar e very ,  ver y  small ,  and eac h distric t  i s  going  
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1 t o hav e t o offe r  up some steps ,  and I  thin k it's  

 
2 fai r  t o as k fo r  thos e steps ,  and as lon g as - -  I  

 
3 woul d hope tha t  as lon g as ther e i s evidenc e that  

 
4 we'r e movin g forwar d i n th e pla n fo r  thi s tha t  the  

 
5 waive r  woul d be grante d movin g forward.  

 
6 MS.  PODZIBA:  Derrick ,  coul d you  

 
7 explai n th e exac t  proposa l  tha t  you wer e making.  

 
8 MR.  CHAU:  So ther e ar e piece s around  

 
9 disproportionality ,  aroun d th e student s  assessed,  

 
10  th e percentag e of  student s  assessed.  

 
11  MS.  PODZIBA:  So ar e yo u referrin g to  

 
12  Paragrap h A? 

 
13  MR.  CHAU:  A and B.  I' m lookin g at  

 
14  aspect s  aroun d th e nex t  sectio n tha t  talk s  about  

 
15  "no t  significantl y increasing "  or  - -  I  mean,  I'm  

 
16  ver y concerne d abou t  tha t  languag e ther e and that  

 
17  wor d "no t  disproportionatel y  assessed "  - -  I  think  

 
18  Tony broache d thos e issue s befor e =as well .  That  

 
19  seems ver y  finite ,  ver y absolute ,  and I'm  

 
20  concerne d abou t  settin g an absolut e equall y across  

 
21  al l  of  thos e district s  i s  unfair.  
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